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PREFACE. 




TT is, I think, remarkable that no History of Trial 
by Jury has ever yet appeared in this country. 
Several learned essays on its origin have, indeed, 
from time to time been written, but chiefly in re- 
views, and the fugitive literature of the day. In 
Germany the subject of the Jury has of late years 
occupied much attention, and has been investigated 
with laborious accuracy. I would especially mention 
the works of Bogge, Phillips, Gunderman, Welcker, 
Mittermaier, and Gneist. But no English lawyer has 
hitherto devoted himself to the task of giving a full 
and historical account of the rise and growth of the 
Jury System, although it would be unjust not to 
acknowledge some valuable contributions by the late 
Mr. Starkie, in articles written by him in the Law 
Review and elsewhere ; and Sir Francis Palgrave has, 
in his Rise and Progress of the English Common^ 
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iMxUh^ thrown much light on the nature of the 
earliest form of Jury Trial known to our ancestors. 
And yet the subject is one which can be properly 
discussed by those only who possess competent legal 
knowledge : and it might have been thought that 
it would have attracted the curiosity, and exercised 
the pen of our legal writers. But it was, many years 
ago, made a reproach against us by the late great 
American jurist, Mr. Justice Story, that we confine 
ourselves too much to the technicalities of our pro- 
fession. He says: — 

* There is a remarkable difference in the manner of treating 
jaridical sabjects between the foreign and the English jurists. 
The former, almost miiversally, discuss eveiy subject with an 
elaborate theoretical fulness and accuracy, and ascend to the 
elementary principles of each particular branch of the science. 
The latter, with few exceptions, write practical treatises which 
contain little more than a collection of the principles laid 
down in the adjudged cases, with scarcely an attempt to 
iUustrate them by any general reasoning, or even to follow 
them out into collateral consequences. In short, these trea- 
tises are but little more than full indexes to the reports 
arranged under appropriate heads: and the materials are 
often tied together by very slender threads of connexion.' 

But in truth we can hardly be surprised at this. 
An English lawyer has small encouragement to write 
anything else but a 'practical treatise.' That is the 
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only kind of literature in which he can safely ap- 
pear as an author, or which gives him a chance of 
attaining what is supposed to be the great object of 
his existence — professional success. And the public 
care little for historical inquiries, except such as 
are of a popular and amusing kind. I am by no 
means sanguine that the subject I have chosen will 
excite sufficient interest to secure it a £ivourable 
hearing ; and therefore I can hardly be disappointed 
in the result. But I am not without hopes that 
readers, if few, yet fit, may be found, who will 
care to know something of the origin and develop- 
ment of a system so important in a national point 
of view as that of the Jury. To such I commend 
my labours. I have travelled over too wide a field 
not to fear that I may have committed some errors ; 
but I trust they are neither numerous nor important. 
And they who best know the difficulties of the in- 
quiry will be the most lenient in their censure. 

I must express my best thanks to Mr. Macfarlane, 
of Edinburgh, for his kindness in allowing me to 
submit to him the MS. of my chapter on the Jury 
System in Scotland, and for some valuable sugges- 
tions made by him. And in an especial manner 
my warmest acknowledgments and thanks are due to 
the Syndics of the University Press at Cambridge for 
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their liberal consent to defray, out of the funds at 
their command, the expenses of printing the present 
work. Their kindness has made me more than usually 
anxious that the treatise should be in some degree 
worthy of such a mark of favour, and justify the 
confidence reposed in me. 

Temple, 

January^ 1852. 



ERRATUM. 
P. 335, line 13, for deemed read denied. 
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CHAPTER I. 

THE NATURE OF THE JURY SYSTEM. 

Section I. Various Theories respecting the Origin of 

the Jury. 

rpHE rise ahd growth of the Jury system is a sub- 
-*- ject which ought to interest not only the lawyer 
but all who value the institutions of England, of 
which this is one of the most remarkable, being until 
recently a distinctive feature of our jurisprudence. 

In the following pages an attempt is made to 
investigate its origin and trace its history, until it 
assumed the well-defined form and office with which 
we are so familiar, but which long excited the adi^ira- 
tion and envy of the nations of Europe, until at last 
by slow degrees, and to a partial extent, many of them 
have succeeded in adopting it themselves. The in- 
quiry is more difficult than may at first sight appear. 
Trial by Jury does not owe its existence to any 
positive law: — it is not the creature of an Act of 
Parliament establishing the form and defining the 
functions of the new tribunal. It arose, as I hope 
to show, silently and gradually out of the usages of 

T. J. B 
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a state of society which has for ever passed away, 
but of which it is necessary to have a clear idea» 
in order to understand how this mode of trial first 
came into existence. 

Few subjects have exercised the ingenuity and 
baffled the research of the historian more than the 
origin of the jury. No long time has elapsed since 
the popular opinion was — and perhaps it even now 
prevails — that it was an institution established by 
Alfred the Great; and we prided ourselves on the 
idea that this was one of the legacies of freedom 
bequeathed to us by our Anglo-Saxon ancestors ^ An 
enlightened spirit of historical criticism applied to 
the subject has, however, of late years done much 
to dissipate this delusion; and it would be unjust 
not to acknowledge how greatly in this country we 
are indebted for more correct views to the labours 
of Reeves^ Palgrave, Starkie, and Hallam. But the 
jurists of Germany also deserve the praise of having 
investigated the question with profound learning and 
searching accuracy, and the frequent reference made 
in the course of this treatise to their works will 
prove how fully I appreciate the services they have 
rendered in the elucidation of the present inquiry. 

Numerous have been the theories as to the birth 

' Amongst the cartoons exhibited as designs for the decoration 
of the new Houses of Parliament, one of those which obtained a 
prize was called the First Trial by Jury. We see there the culprit 
brought before twelve Saxon jurors sitting in the presence of a 
judge in the open air. The picture well deserves its reputation as 
a work of art ; but as the representation of an historical fact it ia 
untrue. 
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and parentage of this the favourite child of the 
English law. Some writers have thought the origin 
80 lost in the darkness of antiquity, as to render 
inTestigation hopeless. Thus Bourguignon says» Son 
origine se perd dans la nuit des temps^ ; and the late 
Chief Commissioner Adam declares that * in England 
it is of a tradition so high that nothing is known of 
its origin; and of a perfection so absolute that it 
has remained in unabated rigour from its commence- 
ment to the present time'.' Spelman was uncertain 
whether to attribute the origin of the system to 
the Saxons or the Normans. Du Cange and Hickes 
ascribed its introduction to the Normans, who them- 
selves borrowed the idea from the Goths. Black- 
stone calls it * a trial that hath been used time out 
of mind in this nation, and seems to have been 
coeval with the first civU government thereof;' and 
he adds, 'that certain it is that juries were in use 
among the earliest Saxon colonies.' In his learned 
work on The Origin and Progress of the Jtidicial 
Institutions qf Ettrope, Meyer regards the jury as 
partly a modification of the Grand Assize established 
by Henry II., and partly an imitation of the feudal 
courts erected in Palestine by the Crusaders; and 
he fixes upon the reign of Henry III. as the aera 
of its introduction into England'. The theory of 
Reeves in his History of the English Law is, that 
when Hollo led his followers into Normandy they 

' MSmoire but le Jury. 

^ Treatise on Trial by Jury in Ciml Causes (in Scotland). 

3 Ort^. et Froffr^s des InsU Judic, Tom. n. o. 11. 

B 2 
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carried with them this mode of trial from the North. 
He says that it was used in Normandy in all cases of 
small importance, and that when the Normans had 
transplanted themselves into England they endea- 
voured to substitute it in the place of the Saxon 
tribunals. He speaks of it therefore as a novelty- 
introduced by them soon after the Conquest, and says 
that it may be laid down with safety that the system 
did not exist in Anglo-Saxon times ^ Turner, on the 
other hand, in his History of the Anglo-SaxonSy thinks 
that it was then in use, * although no record makes 
the date of its commencement';' and he ought to 
have added, *or notices the fact of its existence.' Sir 
Francis Palgrave says, that a tribunal of sworn wit- 
nesses elected out of the popular courts and em- 
ployed for the decision of rights of property, may be 
traced to the Anglo-Saxon period; but that in cri- 
minal cases the jury appears to have been unknown 
until enacted by the Conqueror\ 

The opinion of one of the latest and ablest of our 
legal writers, Mr. Serjeant Stephen, seems to coincide 
with that of Reeves, for he says, * The most probable 
theory seems to be that we owe the germ of this (as 
of so many of our institutions) to the Normans, and 
that it was derived by them from Scandinavian tribu- 
nals, where the judicial number of twelve was always 
held in great veneration V He refers also to the 

^ HUt, English Lav^ i, c. 1. ; n. c. 2. 

' HUt. Ang. Saxons, m. 223. 

' Rise and Progress of Eng. Commonwealth, i. 256. 

* Comment, m. 349. 
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Grand Goustumier as justifying the idea that the 
jury is of Norman origin. But we may remark in 
passing, that this work was written later than the 
year 1215; so that whatever may be the similarity 
of usage between the two countries which we find 
therein mentioned, it is more probable that the 
Norman was derived from the English. 

Some writers, especially amongst the Germans, 
attribute the origin of the English Jury to a national 
recognition of the principle that no man ought to be 
condemned except by the voice of his fellow-citizens. 
And as the ancient courts of justice amongst the 
Teutonic nations were nothing more than assemblies 
of freemen, met together for the purpose of delibera'- 
ting on whatever affected the interests of the gau or 
district of which they were the inhabitants, including 
the punishment of offences and the settlement of 
civil claims, it has been thought that here is to be 
found the assertion of the same principle as pervades 
the jury-trial, and that therefore the latter is derived 
from and only a modification of the former. 

But if this be so, how can we account for the fact 
that in England alone the system was developed into 
its modem form, and that while amidst all the free- 
dom of Anglo-Saxon institutions it was unknown, it 
first assumed a distinct and historical character under 
the reign of a Norman king ? We shall see, unless I 
am mistaken, in the course of our inquiry, that the 
jury does not owe its existence to any preconceived 
theory of jurisprudence, but that it gradually grew 
out of forms previously in use, and was composed of 
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elements long familiar to the people of tbis country. 
Where such diversity of opinion prevails, and so 
many learned men have professed their inability to 
pierce the darkness that surrounds the early history 
of the subject, it well becomes a writer to be diffident 
of his own view ; but I cannot help feeling persuaded 
that the rise of the jury system may be traced as a 
gradual and natural sequence from the modes of trial 
in use amongst the Anglo-Saxons and Anglo-Nor- 
mans, — that is, both before and after the Conquest — 
and that therefore in order to understand how it arose, 
we have only to make ourselves fully acquainted with 
those modes of trial and the state of society on which 
they so intimately depended. 



Sbction II. Causes of mistaken Views on the Subject. 

In endeavouring to trace the oripn of any institu- 
tion which has come down to us from remote anti- 
quity, we must carefully consider under what aspect 
it appears when first noticed by contemporary writers. 
This often differs widely from the form and character 
which it acquires in the slow growth of years, and 
yet its identity may be proved with as much certainty 
as that of the river whose well-head is a spring 
oozing out of a grassy bed, and which swells into a 
broad expanse of waters before it loses itself in the 
ocean. We shall only be deceived if we fix our 
attention upon its maturity rather than its infancy; 
upon its end rather than its beginning. In constitu- 
tional history this is eminently true. We must deal 



f 
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with iBstitutions as philology does with words. To 
ascertain the derivation of the latter we resolve them 
into their earliest known forms, and these are often 
the only clue whereby we can discover the stock 
from which they sprung, and the meaning they prima- 
rily bore. 

So in the case of Trial by Jury : — ^we must deter- 
mine the point of time when it is first mentioned as 
an historical fact, and see what were then its charac- 
teristic features. We must know its primitive form, 
and observe in what point of view it was looked upon 
by the writers of the early ages. The subsequent 
changes it has undergone will not throw much light 
upon its origin — ^nay, they rather tend to mislead 
us by suggesting false analogies and wrong points 
of comparison; and many a specious but mistaken 
theory on the subject would have been avoided, if 
due attention had been paid to the accounts of the 
true nature of the tribunal which we find in the pages 
of Glanvill and Bracton, and of which we find inci- 
dental notice in contemporary annals and records. 

Again, we must be careful not to attach too much 
importance to seeming analogies^ or mistake partial 
resemblances for complete identity. It is this which 
has led so many writers to espouse conflicting views 
rei^ecting the origin of the jury. By fixing their 
attention on particular points of two systems^ and 
finding that these in a great measure correspond, 
they have imagined that the one must have been 
copied from the other. Thus some think that they 
discover the archetype of the jury in the Teutonic 
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and Saxon compurgators, who were generally twelve 
in number, and whose oaths were conclusive of the 
matter in dispute. Others derive it from the Rachin- 
burgen or Scainni of the continental nations ; others 
from the sectatores and pares of the ancient county 
and feudal courts in this country. 

One important feature of the institution is by no 
means peculiar to it. I mean the fact that it is a 
sworn tribunal — that its members decide under the 
solemn sanction of an oath. This was the case with 
the Dicasts at Athens and the Judices at Rome, and 
the same principle prevailed in the old Norse Thing 
and German Mallum, when the right of all the in- 
habitants of the gau or mark to be present at the 
judicial proceedings of these periodical assemblies, 
became in practice limited to a few, as the represen- 
tatives of the community. 

But sufficient attention has not been paid to what 
is the distinctive characteristic of the system ; namely, 
that the Jury consists of a body of men taken from 
the community^ large, summoned to find the truth 
of disputed facts^ who are quite distinct from the 
judges or court. Their office is to decide upon the 
effect of evidence, and thus inform the court truly 
upon the question at issue, in order that the latter 
may be enabled to pronounce a right judgment. But 
they are not the court itself, nor do they form part of 
it; and they have nothing to do with the sentence 
which follows the delivery of their verdict. Moreover, 
they are not members of any class or corporation, on 
whom, as distinct from the rest of their fellow- 
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citizens, is imposed the task of taking part in judicial 
enquiries. They are called upon to serve as the 
particular occasion arises, and then return to their 
usual avocations and pursuits, so as to be absolutely 
free from any professional bias or prejudice. 

Few writers when speculating on the rise of the 
jury, have kept this principle of its being separate 
from the court and employed solely to determine 
questions of fact, steadily in view. They have gene- 
rally confounded the jurors with the court, and have 
thus imagined an identity between the former and 
tliose ancient tribunals of Europe where a select 
number of persons — often twelve — were taken from 
the community and appointed to try causes, but who 
did so in the capacity of Judges, and when satisfied 
of the evidence awarded and pronounced the doom. 

These are the Geschwomen-Gerichte to which 
the jurists of Germany of late years have been so 
fond of appealing, as the model upon which they 
wish to reform their modem courts of judicature, 
and which they assume to have been in principle the 
same as the English Jury^ 

But a little reflection will convince us that this is 
not so, and that the distinction above insisted on, is 
not a mere formal one, but of a radical and impor- 
tant kind. It involves, in fact, the question of the 
possibility* of the tribunal continuing to exist. A 
court of justice where the whole judicial authority 
is vested in persons taken from time to time from 

^ See Hogge, Gerichtstcesen der Germanen^ and Stoats Lexicon^ 
"Vol. vn. Art Jury. 
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amongst the people at large, with no other qualifica- 
tion required than that of good character, can only 
be tolerated in a state of society of the most simple 
kind. As the affairs of civil life become more com- 
plicated, and laws more intricate and multiplied, it 
is plainly impossible that such persons, by whatever 
name they are called, whether judges or jurors, can 
be competent to deal with legal questions. The law 
becomes a science which requires laborious study to 
comprehend it; and without a body of men trained 
to the task, and capable of applying it, the rights of 
all would be set afloat — ^tossed on a wide sea of 
arbitrary, fluctuating, and contradictory decisions.-— 
Hence in all such popular courts as we are describing, 
it has been found necessary to appoint jurisconsults 
to assist with their advice, in matters of law, the un- 
instructed judges. These at first acted only as asses- 
sors, but gradually attracted to themselves and mono- 
polized the whole judicial functions of the court. 
There being no machinery for keeping separate ques- 
tions of law from questions of fact, the lay members 
felt themselves more and more inadequate to adjudge 
the causes that came before them. They were 
obliged perpetually to refer to the legal functionary 
who presided, and the more his authority was en- 
hanced, the more the power of the other members of 
the court was weakened, and their importance les- 
sened, until it was seen that their attendance might 
without sensible inconvenience be dispensed with 
altogether. And of course this change was favoured 
by the crown, as it thereby gained the important 
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object of being able, by means of creatures of its 
own, to dispose of the lives and liberties of its sub* 
jects under the guise of legal forms. Hence arose in 
Europe^ upon the ruins of the old popular tribunals, 
the system of single judges appointed by the king 
and deciding all matters of fact and law, and it 
brought with it its odious train of secret process and 
inquisitorial examinations. But the result was inevi- 
table. The ancient courts of Scandinavia and Ger- 
many carried in their very constitution the element 
of their own destruction, and this consisted in the 
fact that the whole judicial power was in the hands 
of persons who had no special qualifications for their 
office. 

Far otherwise has been the case in England. 

Here the jury never usurped the functions of the 

judge. They were originally called in to aid the 

court with information upon questions of fact in order 

that the law might be properly applied ; and this has 

continued to be their province to the present day. 

The utility of such an office is felt in the most refined 

as well as in the simplest state of jurisprudence. 

Twelve men of average understanding are at least as 

competent now as they were in the days of Henry II. 

to determine whether there is sufficient evidence to 

satisfy them, that a murder has been committed, and 

that the party charged with the crime is guilty. The 

increased technicality of the law does not afiect their 

fitness to decide on the effect of proofs. Hence it is 

that the English jury flourishes still in all its pristine 

vigour, while what are improperly called the old 
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juries of the continent have either sunk into decay 
or been totally abolished. 

A near approximation indeed to the proper func- 
tions of the jury is to be found in the proceedings 
of criminal state trials amongst the ancient Romans, 
although we may be quite certain that the English 
institution is in no way copied from thern^ There we 
find a presiding judge, who was either the praetor 
or a judex quaestionis specially appointed by him, 
and a body of jtcdices taken from a particular class, at 
one time the equestrian, and at another the senatorial, 
whose duty it was to determine the fact of the guilt 
or innocence of the accuseds At the close of the 
evidence they were said to be missi in consilium by 
the judge, that is, told *to consider their verdict', and 
to each were given three tablets marked respectively 
with the letters A. for AhsohOy C. for Condemno and 
N. L. for Non Liquet^ one of which he threw into an 

^ This however was not the opinion of Dr. PettingaU, who wrote 
an ingenious treatise in 1769 to shew that the English jury was 
probably derived from the Greeks and Romans. 

' It is difficult to convey to an English reader the precise 
import of fordgn terms of jurisprudence, without using an awkward 
periphrasis — and for this reason, that the words nominally equiva- 
lent have acquired by usage a different sense amongst us. Thus, 
although it seems quite correct to render * judices' by ^judges,' we 
are so accustomed to associate with the name of the latter our own 
notions of their peculiar functions, that we are misled when we 
apply it to the Roman judices, who in many respects corresponded 
more nearly to our jurymen. So with regard to the Scabini — 
Schoppen — ^and Urtheiler of the Teutonic system. They were the 
* members of the courts' who determined both law and fact, and 
gave judgment— combining thus the functions of both judge and 
jury. 
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uniy and the result of the trial was determined by 

the majority of the letters that appeared. If the fatal 

C. prevailed the prsetor pronounced the sentence, with 

which the Judices did not interfered So far the course 

of procedure seems closely analogous to our own. But 

the important difference is this. The Romsji Jtidices 

might, without any breach of legal duty, acquit in spite 

of the most conclusive evidence of guilt; for they 

were entitled as representing the sovereign people to 

exercise the prerogative of mercy, and their verdict 

in that case implied and was equivalent to a pardon. 

Their functions therefore were not, like those of the 

jurymen of later times, restricted to the mere finding 

of facts, but extended to the exercise of a power 

which, with us, is lodged in the supreme executive of 

the state. We may further add, that when the 

pr«tor announced the verdict of the majority, if it 

was condemno he used the words Videtur Fecisse or 

Nan Jure Videtur Fecisse; if it was Absolve^ the 

words Non Videtur Fecisse or Jure Videtur Fecisse ; 

and perhaps the last form was adopted not only 

when the facts had been proved against the accused, 

and there was a legal excuse for the deed, but also 

when the praetor saw that the acquittal was intended 

as an act of mercy and a pardon. 

I believe it to be capable almost of demonstration, 
that the English jury is of indigenous growth, and 
was not copied or borrowed from any of the tribunals 
that existed on the continent. In order to prove- 
this, it will be necessary to examine what those tri- 

^ See Heinecc. Antiq, Rom. Syntagma,, Lib. iv. tit. 18. 
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bunals in ancient times really were, and shew wherein 
the difference between them and our own system 
consisted, a difference, in my opinion, of so essential 
a kind, that writers never could have been so mis- 
led as to confound them, if they had not occupied 
themselves rather with what the jury now is, namely, 
the sole judge of the effect of evidence produced, 
and the arbiter of compensation for contracts broken 
and injuries received — with what it originally was, 
when its verdict was nothing more than the conjoint 
testimony of a fixed number qf persons deposing to 
facts within their own knowledge. 

Let us therefore now turn our attention to the 
primaeval courts of justice on the continent^ and con- 
sider first those of Scandinavia, where the system in 
many points bore such resemblances to our own, as 
to have induced some authors to maintain that the 
latter must have been derived from it. 



CHAPTER n. 



THE ANCIENT TRIBUNAI^ OF SCANDINAVIA. 



A DANISH jurist. Professor Repp of Copenhagen, 
published some years ago a very learned treatise 
on the forensic institutions of ScandinaviaS which 
deserves to be better known in this country than it 
is. It supplied a chasm in juridical literature, for 
previously to its appearance the most crude and im- 
perfect views were held respecting the old Norse 
tribunals, and Blackstone and other writers were 
content to take their scanty information from Sdxo 
GrammaticuSy Stjemhook^ and the Leges Saxonum, 
a Latin copy of the latter having been discovered in 
the library of Fulda in the middle of the sixteenth 
century. Repp, however, has investigated the sub- 
ject with diligence and accuracy. He examined about 
forty ancient codes of law in the original languages, 
and has thrown much light upon what has hitherto 
been one of the darkest regions of forensic history. 
Even now it may be said to be still a terra incognita 
to the English lawyer ; and yet the resemblances that 
occur between the primseval courts of justice of the 
Northmen and our own at the present day, are such 
as might well provoke curiosity, even if they did not 

^ Historical Treatise on Trial by Jury, Wager of Law, and 
other co-ordinate forensic institutions formerly in use in Scandinavia 
and Iceland. 1832. This work is now very scarce, and it was with 
great difficulty that I was able to procure a copy. 
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secure a careful and discriminating inquiry. Repp, 
indeed, is so impressed with this that he does not 
hesitate throughout his work to speak of the usual 
mode of trial amongst them as trial by jury ; and with 
reference to the Norwegian tribunals, says, that the 
analogy is so strong as to exclude every doubt in re- 
gard to the common origin of the laws respecting 
•juries' in both countries. I venture, however, to think 
that he is mistaken in this point, and that his error 
has arisen from a twofold cause — ^first, from not suffi- 
ciently distinguishing the functions of a judge from 
those of a juryman in the modern sense of the word; 
and, secondly, from not knowing or not remembering 
that the jurymen of England were originally nothing 
but witnesses. In the course of the present chapter 
I shall have occasion to point this out more fully, 
when the different courts of Scandinavia come sepa- 
rately under our consideration. 

But it may be here stated generally, that through- 
out the whole of that region the characteristic of the 
legal tribunals was, that they were composed of twelve 
persons, taken from time to time from amongst the 
people, who determined questions in dispute upon 
oath, and whose judgment or verdict was decided by 
the majority. 

With reference to this mode of trial. Repp says 
that its antiquity cannot now be determined. We 
discover it with the earliest dawn of Northern history, 
and even at that early period, as an ancient institu- 
tion. We can trace the undoubted existence of 
juries (in this sense) as far back as one thousand 



II.] tTHIBUNALS OP SCANDINAVIA. 17 

jears; before that period the history of Northern 
Europe is wrapped in Cimmerian darkness, and we 
cannot expect to find authentic records respecting 
juries, where all other records fail. The use of this 
tribunal, however, in Scandinavia was not so frequent 
before the beginning of the tenth century as after- 
wards. In earlier times it was frequently superseded 
by trial by battle, which was deemed the most honour^ 
able mode of settling disputes ; and as that began to 
decline on the introduction of Christianity, it was 
succeeded by compurgation and the ordeal, which 
last is said to have been first established in conse- 
quence of bishop Poppo, in the year 950, thrusting 
his hand into a red-hot iron glove, and drawing it 
out unscathed, to prove to the Jutlanders that the 
religion which he preached was divine. The people 
seeing this, rushed in crowds to the baptismal font, 
and in future adopted the ordeal as a means of 
appealing to heaven to determine disputed rights. 

The most ancient codes, however, do not sanctioii 
any other mode of trial than that by sworn judges. 
In none, not even in those of the tenth century, is 
the trial by battle mentioned, and very few allude 
to the ordeal. But they abound with notices of the 
various forms of trial by jurors ; they contain minute 
and elaborate regulations respecting its form, its 
application, and its contingencies, and prescribe its 
use in almost every page^ 

The jurors, however, of the old Saxons were 
nothing but compurgators. This was the only mode 

^ Repp, Hiitor. Treaiue, 
T. J. C 
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of trial in use amongst them. If a man were accused 
of a crime, he either paid the legal fine, or proved 
his innocence hj his own oath and that of a certain 
number of friends, proportioned to the nature of the 
offence ^ But no mention is made of any tribunal 
of sworn juries or others, acting in a judicial capacity. 
And this is an important fact when we consider that 
from them came the invaders and occupants of Bri* 
tain, to whom, under the name of Anglo-Saxons, we 
trace up so many of our most cherished rights and 
customs as freemen. 



Section L The Norwegian Lauqrbttombn. 

In Norway it was difierent. There causes were 
determined and offences tried by a body of sworn 
jurymen in the most ancient times. We have a fiill 
account of the constitution of this tribunal in the code 
or law of Gulathing, published by king Magnus, in 
the year 1274. But this did not establish the court ; — 
it merely introduced some changes in an institution 
which had existed long before. In Norway there 
were two solemn meetings or Things held periodically 
— ^the one in the North, called Fbosta-thing, and the 
other in the South, called Gula-thing. The latter 
assembled in the island of Guley, where there was 
a sacred place in which the court was held in the 
open air. Three persons holding different offices 

^ The Saxon laws are full of sucb enactments as the following, 
De ietu nchilu xxx. Solid, t^, si negcOy tertia manu jurei. De 
Yulneribus. 
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under the crown were authorized by law to nominate 
a certain number of deputies, (called Nefndarmen^ or 
''named-men'') from each district, who attended the 
Things. In the Gula-thing there were one himdred 
and thirt j-nine of these deputies ; and at the opening 
of the assembly each of the officers who returned 
them had to take an oath in the following form : — 
'I certify, laying my hand on the holy book, and I 
appeal to God, that I nominated such men for Gula- 
thing as I considered most able and discreet accord- 
ing to my conscience, nor did I therefor receive any 
g^ or favour/ From amongst the deputies were 
chosen (but in what manner is left in uncertainty) 
thirty-six men to act as jurors, who took their seats 
within the sacred enclosure, in a space marked off by 
staves and ropes, called Laugretta^ and the jurors 
themselves were called Laugrettomen^ which literally 
means, ^ Law-amendment-men/ This name seems at 
first sight to imply that they had legislative rather 
than judicial functions to perform, but this was not 
so. In those simple times, the written laws generally 
specified particular cases, and the consequence was, 
that others were constantly occurring which the code 
had left unprovided for. To adjudicate upon such 
causes was therefore like making new laws, and hence 
the jurors derived their name. The Thing was presided 
over by a Logmann or Law-man, one of whose qua- 
lifications for the office in old times was, that he could 
recite by heart the laws of the land; but he had 
anciently no voice in the decision of the causes that 

^ From Laug lex and rtUa emendatio. 

02 
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were tried, until an innovation in this respect was 
introduced by king Magnus. The following are some 
passages taken from his code : — 

'The Thing shall last so long as the Lawman 
chooses, and during such time as he, with the consent 
of the jury, deems necessary for adjudging the causes 
which then are to be heard. Their number is three 
times twelve ; their nomination must be so managed 
that some fit men be chosen from every district. 
Those who are chosen to be jurors ^shall, before they 
enter the court, swear an oath after the following 
form: 

" I protest before God that I will give such a vote 
in every cause, as well on the side of plantiff as 
defendant, as I consider most just in the sight of God, 
according to law and my conscience ; and I shall always 
do the same whenever I shall be chosen as juror." 

* This oath every man is to swear before he enters 
the court, the first time he serves on a jury, but not a 
second time, though he should be chosen. Every man 
must %o fasting into court, and make his appearance 
there while the sun is in the east, and remain in the 
court till noon. No man must bring any drink into 
court, neither for sale nor in any other way. If those 
who are outside the sacred cords make there such 
noise and disturbance that the jurors are prevented 
from hearing causes, or those from pleading who have 
obtained leave from the lawman and the jurors, they 
shall pay a fine of an ore silver, when detected and 
convicted, having been previously admonished. 

^ Those who are chosen to serve as jurors shall 
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judge according to law, in all causes that in a lawful 
manner and course are hither (that is to Gula-thing) 
appealed. But in all cases that the code does not 
decide that is to he considered law which all the jurors 
agree upon. But if they disagree^ the lawman pre^ 
tails with those who agree with Aim ; unless the king 
with the advice of the most prudent men shall other- 
wise decide.' 

Previously to the promulgation of this code the 
Logfnann had merely presided and acted as the legal 
adviser of the jurors, they being the judges to all 
intents and purposes. They were not, however, 
bound to consult him, as they were fully entitled to 
decide cases according to their own view of the law. 
Here, however, he was invested with a most important 
judicial power, as in the event of any disagreement 
in opinion among the jurors, he could, by giving his 
vote on that side, make the judgment of the mino- 
rity prevail. During the season of the year also 
when the Thing was not sitting, he was empowered 
to act as supreme judge, and hear and decide causes 
alone. 

Now, although Bepp in his learned work constantly 
speaks of the proceedings before this tribunal as ' trial 
by jury,' and draws attention to the analogy between 
it and the English jury, we must not allow ourselves 
to be deceived by the apparent resemblance. The 
Laugrettomen were in all respects judges, and not 
merely jurymen, as the word is usually understood. 
They decided both law and fact, and awarded the 
sentence which the law prescribed. So far they 
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resembled English juries, that they were not a class 
of men holding any permanent judicial office, but 
chosen, from time to time, amongst the people, to 
attend the Thing and administer justice. But this was 
no more than happened, as we shall see, in the case 
of the Bachinburgen of the Teutonic, and the Ari- 
mannen of the Lombard nations. They were a court 
of judges popularly constituted, but their functions 
were manifestly different from those of a body of 
men summoned merely to determine for the wart 
disputed questions of fact, by their own previous 
knowledge of the case, or upon the evidence of wit- 
nesses before them. 

The Norwegian king Magnus seems to have 
disliked the popular element in this court of the 
Laugrettomen, and he gave his countenance to trial 
by wager of law or compurgation, the meaning of 
which will be hereafter explained. This rendered 
the use of the court less frequent, although it con- 
tinued to subsist in a modified form for many ages 
afterwards ; and remains of it are discovered in the 
code of king Christian Y. of Denmark, which was 
enacted in the year 1683. 

Sbction IL The Swedish Nambd. 

In Sweden a similar tribunal existed from time 
immemorial. In the ancient codes of that coun- 
try it is most frequently called Ndmbd^; and there 

1 Solemnis fuit et adhue est ByperhoreU noitris NefaJbdoB tmct, 
cujiu qffUsium ante faU de facto TAirruH eognotoere^ eaxmwnare^ 
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were several kinds of it. Thus we find mention of 
the Konungz Ndmbd^ or King's Jury, the Lawman's^ 
the Bishop's^ and the Hundred's jury. The first was 
a court of appeal firom the Lawman's court, as that 
was from the Hundred. Causes and offences of every 
Jdnd were tried before these courts, and whenever 
any case of importance occurred, which required 
judicial investigation, it was the duty of the magi- 
strate to summon an extraordinary Thing, or meet- 
ing, and nominate a Na/mbd to take cognizance of it. 
For it was only at a Thing that the court could sit, 
as in Norway. It was in fact in the nature of a 
conmiittee chosen out of the deputies who attended 
the assembly ; and the Thing was a meeting at which 
all the judicial business was transacted by the Nambd. 
In the Landslagh the king's Ndmbd is spoken of as if 
it had only criminal jurisdiction; but according to 
Repp, civil causes also came before it. The words of 
the code are 'Now offences may happen to be com- 
mitted against the king and the law laid down in the 
king's Balk; therefore there shall be twdve men 
ordered in every Lawman's jurisdiction, agreed upon, 
chosen, and nominated by the king and the natives of 
this country. They shall attentively and diligently 
seek out and discover, each in that district in which 
he is ordered to maintain justice, all those that, con- 
trary to this law, disturb or molest the people. And 
they have to swear the following oath.' The code 

gtahimque catuas eccponere, uti constat ex jure no$iro^ Welt, Themii 
BcmanoSvecica, quoted by Bepp. Nambd, is sometimes spelt 
JVamnd and Namd. 
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then gives the oath, which is, that they will not 
make any man guilty who is innocent, nor any man 
innocent who is guilty, and proceeds * Whomsoever 
these twelve, or seven of their number^ convicted 
before the king himself, or those who judge under 
his commission in a court of inquisition, or in a 
Landsthifigy let him be cast and lose his hand, head, 
life, and goods or money, to the king or the prose* 
cutor and the district, according to the nature of the 
offence. Whomsoever they discharge, let him be 
discharged. Against this jury (or court) there is no 
appeal.' 

Repp says that we are not to suppose from the 
words of the law that the jurors were a kind of 
officers, or commissioners of the peace, or even a sort 
of public prosecutors. They were jurors to all in- 
tents and purposes, and to them lay an appeal from 
the inferior courts in all causes. As to the mode of 
nomination of jurors, we are left in some doubt. One 
code (the Oestgotha-Lagh) says, the magistrate of the 
district was to appoint a jury, and both the contend- 
ing parties were to be present and approve of those 
who were nominated. And it says, *True men* are 
to sit on the Namhdy and not parties in the cause, nor 
their friends or relatives.' According to the West^ 
gothchLaghy the king was to appoint a Ndmbd for 
himself*. 

^ Sanninda man^ which literally means 'truth-speaking men.* 
The term is Icelandic 

* In the Uphndzlagh occurs a provision which makes twelve 
men nominate the judges: 'When judges are to he chosen the magis^ 
trate shall rise and nominate twelve men from the hundred ; these 



It] THE SWEDISH NAMBD. 25 

It must be admitted that between the Swedish 
Ndmbd and the English jury there appear many 
curious points of resemblance — and especially so, if 
we can put implicit faith in the passage which I have 
already quoted in a note from Laurens Welt^ who 
wrote in the year 1687, and who says that the office 
of the former, in early times, was de facto tantum 
cognoscer^. When an offence had been committed, 
the magistrate of the district was to convoke a 
Hundreds-thing, and in the words of the law, 'the 
nambd shall investigate and ascertain the truth in 
that cause. If there be witnesses, let them appear 
before the jury, and let each man swear the oath 
prescribed to him ; and the magistrate of the district 
shall dictate the oath^' 'If a man ravishes a woman 
— is caught in the act — and twelve men prove the 
fact by their evidence, then the magistrate shall 
instantly issue circulars', and summon a Thing, and 
sentence him to be executed by the sword without 
delay/ 

Still, however, I believe that the ndmUbd was the 
whole court, notwithstanding what Welt says as to 
their deciding only upon fact, and that in early times 
the whole judicial power, both of judge and jury, 
was lodged in its hands. This view is confirmed by 
Repp himself, who yet speaks of it always as a jury. 

men shaU nominate two men to be judges. The king shall invest 
them with authority to judge. These judges shall be present at the 
.Thing every Thing-day' 

^ £dz5ris B<dk ofLandtlagh, Repp> 96. 

' Literally ^ cut up the chip of message.' Repp, 105* 
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He says that *in ancient courts juries were every- 
thing, and judges were functionaries of only secon- 
dary importance, and that authority and power 
originally vested in the juries, have, under the pro- 
gressive development of monarchy, been transferred 
from them to the judges.' In other words, the 
judges were originally mere presidents of a court 
consisting of sworn members, who exercised full 
judicial powers. The latter were from time to time 
chosen from amongst the people, and their number 
was twelve ; but still they were not * jurymen ' in the 
modern sense of the term, and altogether different 
froHL the prM homines of the vicinage in England, 
summoned for the purpose of giving the court the 
benefit of their testimony upon some disputed claim 
or question of guilt. 

In Friesland a single judge named asega^ pro- 
nounced the sentence or doom {tuom). But he had 
frequently assessors to aid him, who seem to have had, 
when they attended, a voice in the judgment. Their 
number was seven*, or twelve, and hence they are 
often spoken of as *the twelve'* {toltfy zwo^e), or 
* the seven of the twelve.' Sometimes also they are 
called * the king's orkennen (witnesses),' a fact which 
must not be lost sight of, when we come to speak 
of the English jury in its earliest form. They had to 

^ A$ega literally means legem dicene^ juridicus.^^See Qrimm^ 
J)eut9che Reehts Altertkumer. 

* JSktptem steffragiii reus vd mnck pel vinettur. Stjernhook, 59. 

' The old Norse name for this tribunal was tdyinanna^mry 'the 
doom of twelve men/ A more expressive term for a verdict conld 
hardly be found. 



n.] THE DANISH TINGMiBND, &C. 27 

execute the decree of the asega or president, and 
discharged many of the duties of the modem sheriff 
and police. 

Sbction in. The Danish Tingmjend, NiBTNiNGBR, and 

Sandbm^end. 

In Denmark the modes of trial by compurgation 
(there called Lov% and the ordeal, existed in full 
vigour ; but concurrently with these, before the admi- 
nistration of the law fell into the hands of regular 
judges, causes were decided by persons who were 
called either Tingmcend, Ncevninger^ or Sandemcend^ 
according to the nature of the court they attended. 
Of these let us speak briefly in their order. 

And first of the TiNGMiEND*. These were not 
necessarily jurors. They were the members who 
constituted the Thing, of whom, according to the 
law of king Waldemar, seven made a quorum. But 
they did not originally adjudicate upon causes, except 
when no other jurors had been appointed — ^their 
proper business being to form the Thing at which 
the public affairs of the district were transacted — 
and they were therefore more like a municipal coun- 
cil than a court of justice. At a later period, how- 
ever, by the law of king Erik, a special jurisdiction 
was given to them. 

' The Kteral meanbg of £o9 in Danish is ^law.* 
' Ting is the same as Thing in the other Scandinavian languages, 
the Danes being nnable to pzonoance the h. Masnd is the plural of 
mcmd^ man. The Tingmamd therefore are persons attending or 
serving at a Thing or court. 
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Next of the NiEVN, or N^aavNiNGER*. These were 
the proper jurors or sworn judges of Denmark, being 
so called from noevrij 'to name/ The appellation 
therefore signifies that they were the named or 
nomination-men. They existed in very ancient times, 
and long anterior to any of the extant Danish codes*. 
Their number was originally twelve, and they were 
chosen by the inhabitants of the district ; although 
in some criminal cases the prosecutor, and in others 
the magistrates, might nominate them. The latter 
also had this power in default of a nomination by 
the community. In Jutland they were appointed 
annually by the inhabitants for trying all causes 
within the year. In Scania fifteen were nominated 
at first, as the accused or defendant was entitled 
to challenge three. In later times the number va- 
ried according to the nature of the offences they had 
to try, but still twelve was the basis on which each 
tribunal was formed. Almost all the laws that exist 
respecting them have reference to their functions 
as criminal judges ; and Repp says that it is evident 
the office was in Denmark held to be an odious one. 
In certain cases they were required to be related 

^ Instead of noma we often find the word spelt mfhd, which ia 
the Icehindic fonn. 

* Saxo Gismmaticos indeed says, HieU Dan. Lib. nc that 
Bagnar Lodbr6k, who reigned over Denmark between 750 and 790, 
instituted the trial by twelve men. Ut amnis eontraverstarum lis, 
Memotit aetumuni itutrummtis^ nee acctuantis impetUume nee rei 
defennone admisscty duodbcim patruh approbatoruh judicio man" 
darehirj intUtuit. But according to Repp, Professor Anchor, in 
his Dansk Lovhistorie^ has satisfactorily shewn that the institution 
is of much older date. 
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to one of the parties, and were hence called Kons- 
Nasminger^ or Kions-neffn (kindred-jurors). This 
occurred chiefly in causes in which family questions 
had to be decided, as whether a child had been born 
aliye ? whether it had been baptized ? or whether it 
had surviyed its father or mother? 

In Denmark a cause was decided by the majority 
of the jurors; but the bishop, together with the best 
eight men of the district, had the power of confirm- 
ing or rejecting their judgment ; and an ancient code 
provides that if they are all unanimous they shall for- 
feit their property when they have given a judgment 
contrary to the opinion of the plurality of the best 
men of the district. In criminal cases it appears that 
no man could compel another to submit to a trial 
before the Ncevn unless he either brought witnesses 
in support of his charge, or swore to its truth by an 
oath called the asrvoren eth. And it was the pro- 
vince of the juries to decide upon the preliminary 
proof whether they would allow the trial to proceed 
or not. In this proceeding we may trace a faint 
resemblance to our own grand jury system, the prin- 
ciple in both being the same, namely, that a man 
ought not to be put upon his trial unless there is 
Kprimdfdcie case of guilt made out against him. 

The SANDEMiEND^ were peculiar to Jutland. They 
were sworn judges, eight in number, two being nomi-' 
nated by the king for each division of the country. 

^ From 9and tme, or sande to proye. Tbe word is translated by 
{he Danish lawyers veridiei. 
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They took an oath to judge on the spot where the 
deed had been committed, or, if a right of land was 
in dispute, then where the property is situated. They 
received half a mark of silver for horse-hire from the 
party who employed them, whatever the result of 
their judgment might be, and their verdict was de- 
termined by a majority; but subject, as in the case 
of the noevn^ to be annulled by the bishop and his 
eight coadjutors. The oath they took was to the 
effect that they would state nothing but what they 
knew to be most right ^and true (Sandeste), and they 
had cognizances of all personal injuries and disputes 
respecting land and church-property. 

It is needless to repeat here what has been already 
said respecting the Norwegian and Swedish juries. 
The Danish ncevn and sandemoend were in principle 
exactly the same — namely, persons in whom the 
whole judicial power, in the particular case, was 
vested. They were therefore the court itself, pro hae 
vice, and may with as much propriety be called judges 
as jurors. True it is they were not learned judges, 
that is, not men trained in the study of the law, and 
appointed permanently by the crown ; but in the sim«- 
plicity of ancient times this was not necessary, for the 
law itself was too brief and plain, and the causes of too 
clear a nature, to require an apprenticeship to qualify 
a man for the office of a judge. But because this was 
so, and men taken from the ranks of the people were, 
from time to time, chosen to try cases and determine 
both law and fact, this does not render them less 
judges^ in the strict sense of the word, than the learned 
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occupants of the judicial bench were who afterwards 
supplied their placed 

All traces of this system have long since vanished 
in Denmark. The noevn are not summoned, although 
the institution has never yet been formally abolished. 
The business of courts of justice there, except in the 
high court of appeal in Copenhagen, is carried on with 
closed doors. A single judge presides, assisted by 
learned colleagues, and no part of the proceedings 
transpires until their conclusion, except such as the 
parties themselves choose to make public. In the high 
court which is open to the public, a chief justice pre- 
sides, with twelve assessors^ and here alone the plead- 
ings are verbal, eight advocates being privileged to 
speak in it : but there is no jury for them to address. 

Section IV. The Icelandic TdLFTAR-QUinii. 

Iceland was anciently divided into thirty-nine 
provinces, or shires, each of which was called a 
Godord^ and three of these made a Thing, or judicial 
district, in which the Varthing, or court for that 
Strict, was annually held*. There were, therefore, 

^ Bepp in his Treatise, p. 132, finds fsEiult with Vogt for speak- 
ing of the JSandemcmd in his Comment, de Homicidio as judges. 
He says * He (Vogt) could not conceiTe the possibility of a court 
without them. The trial by jury in its ancient form — the primsBval 
simplicity of the northern courts — ^was unintelligible to him.' But 
surely the idea of courts of justice without judges would be an ab- 
surdity. It matters not, as respects the name by which the members 
ought to be called, whether they are learned lawyers or not. They 
are to all intents and purposes judges. 

' Our knowledge of Icelandic law is chiefly derived from the 
Ordgde^ the Grey Ooote code. 
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thirteen of these Things. Over each shire presided 
a magistrate called Godiy and three of these nominated 
for each Varthing twelve judges, who tried causes in 
the first instance. From these lay an appeal to the 
Fiai^dungs-ddmf a court held about Midsummer at 
the Althing\ and composed of thirty-six judges no- 
minated by nine Godar (plural of Godi) for each 
quarter of Iceland. From this a cause might be 
appealed to the Fimtar-ddmy i\ie fifth court, so called 
because it was the fifth in number of the courts held 
at the Althing. This was the tribunal of last resort, 
and the judges were nominated by the Grodar, twelve 
for each quarter of the island, so that they nominally 
amounted to forty-eight. The law, however, required 
that the plaintiff should reject six of these, and the 
defendant another six ; so that the number who 
actually sat to try a cause was reduced to thirty-six, 
or three times twelve, which was considered a doubly 
sacred number. But besides these regular courts, 
civil and criminal cases were tried by jurors in sets of 
five, nine, or twelve, according to the nature of the 
case. The last was called Tdlflar-quidr (a nomina- 
tion of twelve), and was much employed in cases of 
dispute between the Godars and their Thingmen. In 
such instances the Godi nominated eleven, and the 
other party the twelfth, who, however, was obliged to 
be one of the other two Godar who bore office in that 
Thing. But this tribunal was not confined to such 
causes alone. In other cases, eleven of the jurors 
were always nominated by the Godi, and he himself 

1 That is, AlUihxng^ general conrt. 
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was the twelfth. And those were held to be the best 
qualified to serve, who were the nearest neighbours to 
the place where the cause of trial arose. If they did 
not agree, the judgment of the majority was binding, 
and it was determined by lot who should first declare 
his opinion. 

Now according to the expression of Repp these 
difierent bodies of jurors *were employed forjudging 
of facts,' and this may seem to imply that, as in the 
case of English jurors, their province was confined to 
this. But this does not seem to be his meaning, for 
in another part of his work, when speaking of the 
limited nature of the Lawman*s authority, he says» 
* Still he was entirely dependent on the - Thingmen 
(deputies of the legislative assembly) in his judgments, 
and on the juries as a select body or committee of the 
Thingmen; or, rather, the judgment was theirs, and 
not his. Stick roas the case in Icdand' If so, then the 
Icelandic jurors had exactly the same office as those 
of Norway or Denmark ; and what has been already 
said of the latter will equally apply to them. The 
truth however is, that questions of law and fact in 
those early ages, were generally so simple as to render 
a separation between them unnecessary. A decision 
upon the latter involved certain legal consequences 
which were definite and clear, and which were as 
well known to the members of the Thing as to the 
professed lawyer. The jurors, therefore, in deter- 
mining the facts of the case, also applied the law, and 
were thus both judge and juiy combined. 

Legal process^ however, in Iceland was by no 

T. J. D 
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means deficient in intricacy. It may be interesting to 
quote one or two cases from the Nidls Saga\ to shew 
that in those primitive times, as well as in our own day, 
justice was sometimes defeated by technical objections. 
An eminent lawyer, named Asgrim, had a suit at the 
Althing against Ulf Uggason, and ^ there happened to 
Asgrim a thing which rarely occurred in any cause in 
which he was concerned ; he was nonsuited for mis- 
taking a point of law. He had nominated five jurors 
instead of nine. This was pleaded in defence.' In 
another case. Odd Ofeigson prepared his cause for the 
Althing, and summoned nine jurors out of the district; 
but it so happened that one of them died, and Odd 
instantly summoned another in his place out of the 
district. Against this an objection was made by two 
lawyers, Styrmir and Thorarin, who observed : * We 
do both of us perceive that Odd has here mistaken a 
point of law in the preliminaries of this cause, sum- 
moning a juror out of the district in place of the 
deceased, for this he ought to have done at the Thing; 
he must accordingly be nonsuited.^ One of them 
then went up to the court and spoke as follows: 
• Here are men ready to defend Ospak (the defendant) 
in this cause. Thou (addressing Odd) hast made a 
mistake in the preliminaries, and thou must be non- 
suited ; thou hast to choose one of two things, either 
give up the matter entirely, and proceed no further, 
or we will put in our plea^ and avail ourselves of the 
circumstance, that we are a little more versed in the 
law than thou art.' They at the same time stated to 

^ I^PP) Hulorical TreatUe, 167. 
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him wherein the error lay, whereat, says the Saga, 
Odd was astonished, and greatly vexed, and left the 
court. 

Odd's &ther, Ofeig, was a lawyer of a less formal 
school; and he spoke as follows: 'How does it 
happen that Ospak is not outlawed? Are there not 
sufficient grounds to condemn him? Has he not, in 
the first place, committed theft, and then slain Valif 
To this the court answered : ' All this is not denied ; 
nor is it pretended that this issue of the cause is 
grounded in justice or equity ; but there was an in- 
formality in the preliminaries of the process/ Ofeig 
replied, * What informality could there be of greater 
moment than the crimes which this man has com- 
mitted? Have you not made an oath that you will 
in your judgments adhere to justice and truth and 
the laws ? But what can be more just and equitable 
than outlawing and depriving of all means of support- 
ing life a most heinous culprit, who has deserved 
such a. condemnation ? As to that part of your oath 
by which you are enjoined to judge according to law, 
you ought, indeed, on the one side to be mindftil of 
the laws of process ; but, on the other, not forgetful 
of equity and justice: this ought to be your firm 
purpose when you take the oath, to condemn such 
as have deserved it, to punishment, and not to incur 
the heavy responsibility of suffering them to escape 
with impunity.' 

Such then were the ancient courts of justice in 
Scandinavia, and it has, I think, in the course of the 
inquiry, been proved that they were essentially differ- 

d2 
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ent from our own jury. But independently of the 
reasons which have been already urged against the 
theory, that it was derived from them, the following 
consideration seems to be entitled to great weight. 
If the old tribunals of the North were the archetype 
of the jury, how could we have failed to discover the 
existence of their leading and peculiar features in the 
juridical system of the Anglo-Saxons? The Jutes and 
Angles and Saxons and Danes, who at various times 
overran and occupied England, came from the coun- 
tries where the institutions of which we have beea 
speaking prevailed, and if they had transplanted them 
to the land of their adoption, we must have found them 
noticed amongst the numerous laws and customs of 
the Anglo-Saxon period, of which records are still pre- 
served. The existence of a nUmbd would have been 
as distinctly marked in them as it is in the Scandi- 
navian codes. 

It is, in my opinion, the most improbable of 
theories to suppose that courts constituted like those 
of Norway and Sweden, with their twelve jurors and 
presiding Lawman, should have been introduced into 
Britain by the invading Northmen some centuries 
before the Norman Conquest, and have become the 
common tribunals of the country, without leaving any 
record or trace of their existence until the reign of 
Henry II. And yet this must have been the case if 
the hypothesis is true, that the jury was copied from 
the courts of Scandinavia. For I hope to shew that 
the form of our jury trial was then first established ; 
and it is not pretended that the Norman king sent 
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commissioners like the Becemyiri to collect the laws 
and customs of the North, before he instituted the 
Grand Assise. If that mode of trial was taken from 
those countries^ it must have gained footing here at 
the time when the migrating hosts who landed on our 
shores retained the liveliest recollection of the usages 
of the nations of which they had so recently formed a 
part. If an identity between the institutions is sup- 
posed to be proved by their resemblance, let those 
who maintain that theory explain why, the more we 
examine the periods following the Saxon and Danish 
immigrations into Great Britain, the more certainly 
we can prove that this mode of trial had then no 
existence ^ 

^ The most xemarkable approximation to our own institution 
seems to baTe existed at ah early period in Russia for the trial of 
criminal cases. In the French translation of M. Karamsin's Hutoxre 
de Bustie^ we find the following : Le pltu ancien code des laU ru9$e» 
parte que douze dtoyene auermenUs ducutent $uivant leur conscience 
le$ charges qui pieent eur un aceueij et laiseent aws jugee le droit de 
determiner la peine* 
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Section L Constitution of the old German Courts 

of Justice. 

nnHE earliest courts of the various German tribes 
-*- were very much alike ^ The basis of the Teutonic 
polity, and what may be called the unit of the system, 
was the division of the country into districts, called 
marketij several of which made up a gau. At the 
head of each gau was a territorial lord who led forth 
the military array in war, and sat as president of the 
courts of justice within his jurisdiction. Thus so late 
as the year 1299 the Archbishop of Mayence presided 
over the landgericht of his province. But as the 
increasing frequency and number of the tribunals 
rendered it impossible for the suzerain to attend all 
in person, presidents were appointed, who were at first 
chosen by the community at large', but afterwards 
nominated by the king, until in many instances the 
office became a kind of hereditary right. The napie 
we find usually applied to these persons is grafio or 
graf^y for which the Latin equivalent comeSy frequently 

^ For the acconnt here given of the old German tribnnal?, my 
authorities are chitfly Savigny's Ge^chichte det Eomischen Eechts, 
Rogge's Gerichtswesen der Germanen, and Grimm's Deutiche Rechu 
Alterthumer. The latter work is a mine of antiquarian legal lore. 

^ El^funtur in iisdem conciliis et prindpesj qui jura per pagat 
vicoigue reddunt, Tac. Germ. c. 12. 

^ This word has been usually derived from grau, canus, as though 
the idea of age or seniority were implied. But Grimm suggests the 
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? occurs: other appellations, such as rogt, tungintis, 
missus regis, missus comitis, are also used; but at 

^ a later period these were superseded by the more 
general word Hekter. 

The meetings at which judicial as well as other 
proceedings took place were of two kinds, called 
'unbidden' (ungebotene), and * bidden' (gebotene); or 
as we should say, ordinary and extraordinary. The 
ordinary were held at stated times, once, twice, or 
thrice every year, according as the usage varied in 
different places. This was the 'moMum legitimum' 
of the Franks and the gemdt of the Anglo-Saxons. 

^ No notice was required in order that the freemen of 
the district might attend, for the day or days of 
meeting were known to all; and if they did not 
appear they were liable to a fine. The extraordinary, 
however, were only summoned when there was some 
special business to be transacted ; and previous notice 
was given of the time and place of meeting. Here, 
too^ it seems that the absentees were fined \ 

The presiding * comes' or * missus' had, however, 
no voice in the decision ; and his duties, like those of 
the archon at Athens and prsetor at Rome, were 
merely ministerial. The members of the court 

derivation rdvo tignum (jrafter,) domus. Hence girdvo, contubernalis, 
come9* Crerefa, from which we have tcir-gere/a, or sheriff, has the 
same root as graf. 

^ Gnmm, Det^, Beehti Alterthumer. These meetings or courts 
had Tarioos names, deriyed (1) from the district, or (2) from the 
presiding officer, or (3) from the persons who attended them. Thus 
we find them called (1) landgericht, gaugericht, markgcricht, stadt- 
gericht, (2) grafengericht, yogtsgericht, probstgericht, (3) ritter- 
gericht, lehengericht, manngericht. 
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{urtheiler or schdffen) had the right to determine all 
questions of law and fact ; and with the assistance of 
witnesses in the early ages no doubt did so. But as 
the law became more technical, and the transactions 
of mankind more complex, the want of assistance 
from those who had applied themselves to legal 
studies would soon be felt. Accordingly we find 
mention of such persons under the name of Sacht^ 
baronej whose office it was to act in the capacity of 
legal assessors or advisers to the uninstructed mem- 
bers of the court. But when instead of a certain 
number of freemen taken indiscriminately, selected 
persons were, as we shall presently notice, appointed 
judges, whose office required them to acquaint them- 
selves with the law, the Sachibaro was superseded in 
his functions, and the name almost entirely disap- 
pears \ 

The presiding officer held a staff or wand in his 
hand, and sat on a chair (stuhl), which was frequently 
of stone ; while the other members of the court were 
seated beside or beneath him on a bench*. 

These who were in reality the judges, consisted 
originally, as We have seen, of all the freemen of the 

^ This is the yiew which Grimm takes of the meaniDg of tachi-' 
bare. Dents, R. Alter, 783. One of the old Bavarian Liws was 
the following : Comes vero secum haheat judicem, qui ibi eonstittifus 
est judicare, et librum legis, ut semper rectum judicium jwJUcet. Rogge 
thinks that this appointment of a judex was peculiar to the Bava^ 
nans and Alamanni. See his Oericktswesen Germ. ch. iii. § 14. 

^ It seems that the president of the tribunal sat cross-legged, to 
signify the repose and gravity proper to his office. An old law 
prescribed that he should sit ^like a grim-looking lion with the 
right foot crossed over the left.' See Grimm, D. B. A, 763. 
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community, whose duty it was to attend the meeting^ ; 
and as it was necessary that every sentence if not 
unanimous should be detenmned by a majority, three 
freemen at least must be present to constitute the 
court It was in order to obviate the occurrence of 
either one of two opposite evils, namely, the absence 
of a sufficient number, or the conflux of too many at 
these meetings, that a new custom was introduced. 

The president^ or, perhaps in some instances the 
parties themselves^ chose beforehand certain freemen 
who were required to form a court for the hearing of 
the particular case. Their number varied, but was 
generally seven, and never, for the reason before 
given, less than three. The name by which those 
who were thus nominated to act in a judicial capa^ 
city were known amongst the old Franks was Rachin- 
burgen^. Savigny applies this term to all the freemen 

^ Henoe thej were called dinffpfliehtige and dingmanner^ t. e* men 
whose dnty it was to attend the ding or court. It deserves notice 
that the Latin equivalent for these words used by the old writers is 
veridid, 

' One of two deriTations has usually been given of the first 
two syllables of this word : (1) from rackay i. e, gache, causa, whence 
comes rechi: (2) from rek or reiksj nobilis, implying the free 
members of the community, which Savigny prefers. Grimm, how- 
ever, rejects both these, and derives the word from the Gothic ragin, 
which he says is employed merely to strengthen the idea of the 
word with which it is compounded. He thinks therefore that the 
true interpretation of radkinburgen must be found in the meaning 
of burgen, which he derives either from burg^ oppidum, so that a 
rachinburg would be civu optimo jure; or from burg, vadimonium, 
with reference to the system of mutual suretiship that prevailed 
amongst the Germans and Anglo-Saxons, as will be afterwards ex- 
plained. 
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who, in contradistinction to the numerous body of 
the unfree {unfreien\ had the full civic franchise; 
but Rogge and Grimm think it was restricted to 
those who were from time to time chosen to discharge 
judicial functions, and who did not form a separate 
class in the community, any more than our own jury- 
men. Perhaps, however, there is no great difference 
between these two views ; for as all the freemen were 
competent to fill the office of judges, they were all in 
one sense Bachinburgen, or, at all events, might at 
any time become so by attending the courts. 

Amongst the Lombards the corresponding name 
was AHmannen^; and they are both rendered in old 
charters and legal documents by the Latin equivalent 
of boni homines, * good men and true/ 

Before giving judgment the members of the court 
retired from the presence of the presiding officer, in 
order to consider their decision, or verdict, as it may 
be not improperly called*. 

Such then were the Germanic courts of justice 
in their earliest form. They were composed of the 

^ Thus we find in a grant of the emperor Henry IV. (a.d. 1084) 
the words donamtu insuper . . . motuuterio liberos haminei qw>$ 
mlgo ArimannoB vacant habitantes in casteUo S. VUi, Savigny Gesch. 
i. c. 4. This writer inclines to the deriyation of Arimannus from 
JShrCy signifying not honour in the restricted sense of nobility, but full 
rights of citizenship, the caput of the Romans. The word would 
thus have the same meaning as Machinburffen^ according to the ety- 
mology of the latter, which Savigny prefers. And certainly the 
examples which he adduces strongly bear out the correctness of his 
view, that both words were applied to the class of freemen generally. 

' The existence of this practice, so curiously similar to that of 
a modem jury, is established by Grimm, who quotes from old 
annals and records a great variety of instances. D.B. A, 786. 
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freemen of the district, and presided over by the GraC 
or Count. All had a right to attend and take part in 
the judgment, which therefore, as we may well sup- 
pose, was sometimes of a tumultuous character \ At 
a later period it was different, and we find judges duly 
appointed to the office, and called Scabini^ who, how- 
eyer, did not at first exclude the freemen, but seem to 
have sat with them as joint members of the court 
The chief difference between them was, that it was 
optional to the latter to attend or not, as they pleased, 
except at the stated yearly meetings, while the Scabini 
were obliged to sit by virtue of their office. This 
change seems to have been introduced by or about 
the time of Charlemagne; for the name does not 
occur in any documents of an earlier date^ but they 
are frequently used in the capitularies of that mo- 
narch. They were chosen by the presiding ' comes,' 
or * missus,' with the assent of the people generally^; 
and the number required to form a court was seven : 
'ut nuUus ad placitum banniatur (summoned) ...ex- 

' Of this we have an instance in the early part of the seventh 
century: Cornea quidam ex genere Francorum cognomine DottOy 
eongreffotd non minimd tnultitudine Francorum, in urhe Tomdeo, 
tU erat illi injunctumj ad dirimendas resederat actionee. Tunc .... 
prceseniatiu est quidam reus, quern omnis turha acclamahat dignum 
esse morte. Bouquet, 3. 533, cited by Ssvigny, i. c. 4. Art. 2. 

' Seainnus is derived by Grimm from scapan, 'to order or 
decree.' The Italian scalnno, Spanish esclavin, and French echetin^ 
are all the same word. 

' Savigny, lb. 

^ Ut missi nostrty ubicunque mcdos scabineos inveniunt, ^iciant, 
et totius populi consensu in loco eorum bonos eliganty et cum electi 
ftierinty jurare faciantf ut scienter injuste judicare non debeant. 
Capita ann. 829. 
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ceptis scabineis septem qui ad omnia placita praeesse 
debent^;' but on solemn and important occasions they 
were increased to twelve*. Grimm remarks that there 
is an unmistakeable relation between these two num* 
bers so applied — for as seven is the smallest majority 
that can exist amongst twelve, it was therefore neces- 
sary that seven at least should be agreed, to enable the 
court to pass sentence'. But to entitle this argument 
to weight, it ought first to be shewn, that in order 
to pronounce a valid judgment, the seven, in ordi^ 
nary cases, were required to be unanimous. Otherwise 
the^e seems no reason why any other munber greater 
than seven should not have answered the purpose 
equally well. Eight or ten admit of majorities con- 
sisting of five or six, which would be as efficient as 
one of seven, unless it were a fundamental rule that 
seven at least must, in all cases, concur in a decision. 
This, however, Grimm has not shewn, nor do I believe 
it to have been the fact. 

While noticing the many points of resemblance 
between the Scabini, or judges of the Teutonic courts, 
and the English jury, Savigny mentions one important 
difference, that the former decided all questions of 
law and fact alike ; whereas the latter are restricted 
wholly to the finding of facts, and the law applicable 
to the case is laid down by the presiding judged He 

^ Capit. ann. 803. > Capit. ann. 819. 

> Deuti. Reehtt. Alter. 777* Sometimes, but not often^ we find 
the number of the court consisting of a multiple of seven or twelve. 

^ Geteh, Bom. EeehU, i. c. 4, art. 2, Die Schoffen. Bemardi* in 
his Oriffine de la Legulaiion Franfaisey has confounded the distinc- 
tion between the Scabini and the Rachinbui^n, and imagines that the 
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observes that this is analogous to the proceedings of 
the Roman tribunals, where the prsetor directed the 
judices as to the law ; and he declares himself unable 
to account for an agreement between the two systems 
in a practice in which they both differed from the 
custom of the Teutonic courts, with which the jury 
has so much in common. 

But when we come to consider what were the 
original and proper functions of the English jury, 
we shall see that the difficulty felt by Savigny 
vanisbes at once. It was never intended that they 
should determine any questions of law. They had in 
fact no judicial duty to perform. They were sum- 
moned to inform the court, which was distinct from 
themselves, of certain facts of which they had pecu- 
liar means of knowledge, and then their office was at 
an end. The Scabini, on the contrary, were both 
court and jury. They determined the question of 
innocence or guilt, or whatever fact might be in 
dispute, and they also awarded and pronounced the 

judgment. 

But moreover, Savigny is not quite correct in 
saying in this sense, that amongst the Romans the 
question of law was for the praetor, and that of fact 
for the judices. In civil causes the parties went 
before the praetor, who seems to have settled what 

hani haminei were perBons cbosen to represent the whole commnnity 
at a trial, and were the judges of fact, while the Scabini were judges 
of law. If this were so, the tribunal would cloself resemble that of 
the modem jury. But Savigny has clearly shewn that this view is 
erroneous. 
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the law was, supposing the facts proved, and he then 
appointed a judex to try the case, who might, if he 
thought fit, call in as assessors persons learned in the 
law to assist him with their advice ; and as they sat 
not as magistrates on the tribunal, but on benches, 
as it were ad pedes judicisy they were called Judices 
Pedanei. This is the meaning of the passage ia 
Aulus Gellius : Denique ut tanto mintts esset periculi 
ne iW'periti jtidicarenty solehant aliqtmndo lis unus 
aut plures judicii socii jurisperiti adjungi, quorum 
consilio omnia agerent^ ; which Mr. Starkie, by mis- 
take, applies to the judices presided over by a prsetor 
at the public criminal trials, who do, as before 
noticed, present some curious features of resemblance 
to a modern jury*. 

^ Noct, Au, zii. 13. See Heinecc. Antiq. Rom. Syntag. iv. tit. 
6.17. 

* In his Law of Evidence^ i. 5. n (d) : Mr. Starkie ^js^ ^ The 
principal and characteristic circumstance in which the trial by a 
Roman differed from that of a modem juiy, consisted in this, that 
in the former case^ neither the praetor, nor any other officer distinct 
from the jury, presided over the trial to determine as to the com- 
petency of witnesses, the admissibility of evidence^ and to expound 
the law as connecting the facts with the allegations to be proved on 
the record ; but in order to remedy the deficiency, they resorted to 
this expedient : the jury generally consisted of one or more lawyers, 
and thus they derived that knowledge of law from their own 
members which was necessary to enable them to reject inadmissible 
evidence, and to give a correct verdict as compounded both of law 
and fact.' The expressions 'juiy' and 'verdict^' here used by 
Mr. Starkie, tend only to mislead. He mistakes the calling in of 
assessors by ^ judge in civil causes, for the addition of lawyers to the 
panel ofjudicesy who in criminal trials at Rome determined the ques- 
tion of guilt or innocence, and who were, in many respects, analogous 
to modem jurymen; but we never find any/urupenVt added to them* 
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The nearest approach amongst ourselves to such 
a tribunal as the Scabini, is the House of Lords 
when it sits as the High Court of Parliament to try a 
peer, or, in the case of an impeachment, a commoner : 
on which occasions the Lord High Steward acts as 
president, but the peers are judges both of law and 
&ct. This, however, is only diu-ing the sitting of par- 
liament ; for when such a trial takes place during the 
recess, it is the court of the Lord High Steward, to 
which the peers are summoned, and he is then the 
sole judge of matters of law, while they are triers of 
matters of fact^ 

Section IL The Mode of Proof in the ancient Courts of 

Germany, 

We have next to consider the mode of proof 
by which questions were decided amongst the ancient 
Germans ; and the inquiry deserves particular atten- 
tion from the important bearing which it has upon 
the origin of trial by jury amongst ourselves, as it 
will be hereafter explained. But so much as relates 
to the use of compurgation as a means of deter- 
mining questions of innocence or guilt, as well as 
other disputes, may be conveniently deferred until 
we speak of the judicial system of the Anglo-Saxons, 
of which it was a prominent feature. Here it will 
be sufficient to notice the character and functions 
of witnesses, not called like the compurgators merely 
to assert their belief in the credibility of a party, 

1 See 19, State Tridli, 962—964. 
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but to depose to certain facts supposed to be within 
their own cognizance. 

But it will be necessary to remember that our 
attention is here directed to a state of society entirely 
different from any which now exists in Europe ; and 
we must endeavour, as far as possible, to divest our- 
selves of the ideas and prejudices derived from mo* 
dern systems of judicature. One of the most striking 
characteristics of the olden time was the unbounded 
confidence placed in the oath or word of a freeman 
legally competent as a witness. It was in general 
conclusive of a matter in dispute, and when called 
for in due form, had all the effect of a decision by 
a court of justice*. But all freemen were not equally 
competent to give evidence in all cases. Only those 
who were associated as inhabitants of the same math 
{markgenossen) could be witnesses for or against each 
other. And of these the competency varied accord- 
ing to the subject-matter of their testimony. With 
respect to such things as might well be presumed to 
be of public notoriety within the district, such as 
the right to the possession of land, as proved by 
acts of ownership, or offences against the peace of 
the community, every one of the markgenossen who 
possessed a certain amount of property might give 
evidence, although he had not actually seen what had 
occurred*. Nearness of neighbourhood in such cases 

^ See Rogge, Crerichtsw. der Germ, 93 — 131. Grimm,, DeuU. 
Eechtt. Alter. 856. jt 

' lUe homo qui hoc lettifieare voluerity commarcbanus ^as debet 
ei$e, et debet habere 9ex solidorum pecuniam et etmilem agrum. Leg. 
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was deemed sufficient to qualify a man for being a 
witness, for he could hardly in those times be igno* 
rant of matters of common repute around him. Here 
we see what credit was given to the testimony of the 
ridnage ; a principle which had such an important 
influence upon our own early jurisprudence. 

But besides circumstances and events of general 
interest to the community, to prove which all the free 
members were competent witnesses, there were, of 
course, others of a private nature to which the same 
presumption of public knowledge could not apply. To 
attest these, therefore, the attendance of persons was 
required who might be able, when called upon after^ 
wards, to declare what had taken place in their pre* 
sence. Thus, where the right of succession in a father 
to a wife's property depended upon the birth of a 
living child, witnesses were summoned to be present 
at the lying-in^ — a custom which still exists in this 
country when children are born to the reigning 
sovereign. So also in the case of entering upon an 
inheritance, (or * being served heir,* according to the 
expression of the Scotch law ;) the alienation of lands, 
the manumission of a serf, the buying and selling of 
chattels, the payment of debts, and contracts generally. 
And where homicide was committed, even in sel& 

Bainv. T. 16. o. I. § 2. Sani si eos (caballoi) in re sua damnum 
tihi faeientes invenerit clameritquey vicinis $uii et c(m9ortihu9 con- 
testetur. Leg. Burg. T. 49. c 3. 

^ — hcBreditas matema ad pair em ejus pertineat, eo tamen si 
testes habet pater ejus quod vidissent ilium in/antem oeulos aperire 
ut potuissei culmen domus videre et guatuor parietes* Leg. Alam. 
T. 92. 

T.J. E 



50 TRIBUNALS OF ANCIENT GERMANY. [CH. 

defence or from any other justifiable cause, it was 
necessary for the slayer immediately to make known 
what had happened, to the nearest persons he could 
find, that their testimony as to his conduct and de- 
meanour immediately after the event might exonerate 
him from guilt. Common prudence, indeed, would 
dictate to every man the same course at the pre- 
sent day. 

Among the ancient Germans the credibility of all 
competent witnesses was the same. Their testimony was 
deemed of equal weight, nor was the character of the 
witness taken into account. Indeed, with one exception, 
no kind of crime disqualified him or afiected his legal 
credit. The offences of which society then took cog* 
nizance were almost entirely those of violence against 
persons or property. But these could be all atoned 
for by the payment of a pecuniary compensation or 
fine, and when this was satisfied there was an end of 
the matter, and no stain rested upon the character of 
the offender. The exception to which I allude was the 
crime of having borne false witness : a person guilty 
of this was incapable of giving testimony again*. At 
a later period, however, as in the time of Charlemagne, 
we find it laid down that a witness ought to be one 
cui iUe^ centra quern testimoniare debely nuUum cri^ 
men possit indicere\ 

Except amongst the Lombards, all evidence was 
given upon oath, and as a natural consequence from 

1 Leg. Rothar. c. 10. Leg. Bainv. T. 8. c. 6. 
? See Rogge, Gerichtt. Germi 
3 Capit. lib. iii. c. 32. 



m.] CONSTITUTION OF OLD GERMAN COURTS. 51 

what has been already said, it had the same effect as 
a judgment of the court. It was, in fact, the judg- 
ment pronounced by the mouths of witnesses ; for, in 
most cases, all that was required was to ascertain the 
truth of the matter in dispute — and this their testi*^ 
mony declared. Hence, no formal judgment on the 
part of the members of the court {schoffen) was re- 
quired, and where the law had clearly prescribed what 
consequences were to flow from proved or admitted 
facts, their office was superfluous. The facts were 
found by the witnesses, and their evidence was equi- 
valent to a judicial decision of the question\ Hence, 
also, we find that their number, like that of the 
judges, was usually seven', and at a somewhat later 
period they are spoken of as associated with the pre- 
siding misstiSf or cotnes, in the trial of causes ; ut 
adjtitores Comitum sint ad justicias/aciendasK And 
even when it became customary for a defendant to 
adduce counter evidence on his part, so that there 
arose a conflict of testimony, this was not weighed 
and determined by the court, but the credibility of 
either side was decided by the combat, as an appeal to 
the God of Truth* Nothing can more clearly prove 
that the evidence was regarded in the nature of a 
verdict or judgment, for usually the court itself, in 

^ This explains what Malblanc says in his Doctrina de Jure- 
jnrando .* Id enim obiervavi^ oiim prcBsertim inter Germanos diffi^ 
eulter judieet t. arbitroi a teitibuf discemi potuiue, Hence> the 
witnesses were said to adjudicate^ as in an example from an old 
record quoted by Grimm, testes qui prcesentes fuerunt^ et hanc 
causam dijudicaverunt Deuts, B» Alter. 859. 
" Grimm^ ubi supra. ^ Capit. Louis, ann. 812. 

£2 
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convicting an offender, did no more than sentence 
him to undergo the ordeal, which gave him still a 
chance of escape ; and amongst the old Saxons of the 
continent the judges (in number seven) might them* 
selves be challenged to fight bj the culprit and six of 
his friends \ 

Moreover, the witnesses not only deposed to facts, 
but also gave evidence with respect to value, where 
an injury to property had been committed, or pay^ 
ment of a debt had been withheld. In other words, 
they determined the amount of damages. For their 
testimony was conclusive, and the court did not 
attempt to interfered 

Now when we come to consider the earliest con-* 
stitution of the jury, we shall see some striking points 
of resemblance between its functions and those of 
the old German witnesses. Indeed they so far co* 
incided that it is remarkable that, in this country 
alone, that institution was developed from a state of 
things so nearly similar. Why it should have been 
unknown on the continent, and yet have flourished 
with so much vigour in England, is a problem of 
which the solution, I believe, is to be found in the 
fact of the institution in Germany of the Scabini 
under Charlemagne. These were the sole judges of 
fact as well as law. They absorbed the whole judicial 
functions of the court, and therefore there was no 
room for another body distinct from them, whose 
office should be conclusively to determine questions 

^ Sachsenspiegel, iL art. 12. Rogge, Gerichtna. Germ. 89. 
' Ro||[ge, GerichUw, Germ. c. iv. § 28. 
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of &ct for ihem. And when the principle was once 
established of thus making the court consist entirely 
of a limited number of duly qualified judges, the 
transition to which I have before adverted to single 
judges, nominated by and dependent on the crown 
who decided without the intervention of a jury, was 
a natural and almost necessary consequence. 



CHAPTER IV. 



THE JUDICIAL SYSTEM OF THE ANGLO-SAXONS. 



Section L Trial by Jury unknown to the Anglo-Saxons* 

IN his admirable edition of Blackstone's Commenta- 
ries\ Mr. Seijeant Stephen says, that * When the 
Anglo-Saxon memorials are carefully scrutinized, we 
find them to be such as even to justify a doubt whether 
trial by jury (in any sense approaching to our use of 
that term) did actually exist among us at any time before 
the Norman Conquest/ This statement is, I believe, 
short of the truth. It may be confidently asserted that 
trial by jury was unknown to our Anglo-Saxon ances- 
tors ; and the idea of its existence in their legal system 
has arisen from a want of attention to the radical dis- 
tinction between the members or judges composing a 
court, and a body of men apart from that court, but 
summoned to attend it in order to determine conclu- 
sively the facts of the case in dispute. This is the 
principle on which is founded the intervention of a 
jury; and no trace whatever can be found of such 
an institution in Anglo-Saxon times. 

If it had existed, it is utterly inconceivable that 
distinct mention of it should not frequently have 
occurred in the body of Anglo-Saxon laws and con- 

1 Vol. m. 588, n. (z). 
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temporary chronicles which we possess, extending from 
the time of Ethelbert (a.d. 568 — 616) to the Norman 
Conquest. Those who have fancied that they discover 
indications of its existence during that period have 
been misled by false analogies, and inattention to the 
distinguishing features of the jury trial which have 
been previously pointed out. While, however, we 
assert that it was unknown in Saxon times, it is 
nevertheless true that we can recognize the traces of 
a system which paved the way for its introduction, 
and rendered its adoption at a later period neither 
unlikely nor abrupt. This is indeed just what we 
might expect. Our early jurisprudence was too im^ 
perfect not to be in a transitionary state. Its history 
is analogous to that of our constitution, which has 
been formed by the slow growth of ages, and is the 
result of experience rather than the ofispring of 
theory. But if this be true of our political it is still 
more so of our judicial institutions. The prejudice 
against any sudden change in them is great. They 
are interwoven with the usages and customs of the 
people, whose rights seem to be endangered when 
the mode of maintaining or enforcing them is altered. 
It has been well said, that 'by far the greatest 
portions of the written or statute laws of England 
consist of the declaration, the re-assertion, the repe- 
tition, or the re-enactment, of some older law or laws, 
either customary or written, with additions or modi- 
fications. The new building has been raised upon the 
old groundwork: the institutions of one age have 
always been modelled and formed from those of the 
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preceding, and their lineal descent has never been 
interrupted or disturbed'.' 

The proof of the non-existence of the jury amongst 
the Anglo-Saxons must depend upon a careful con- 
sideration of their judicial system, so far as we are 
able to understand it; and this, therefore, must be 
the subject of our inquiry. But in order to obtain 
an accurate idea of that system, it is necessary, first, 
to notice two remarkable features of their society, 
not indeed peculiar to them, for we find that they 
existed on the Continent as well as in England, 
but which seem to have been more fully developed, 
and to have had more influence upon the national 
institutions here than elsewhere. These were the 
Wergild and FriSborh^ both intimately connected 
with each other — upon which it will be useful to 
say a few words. 



Section II. The Wergild. 

The rver-gUd (called also man-bot) was a compo^ 
sition in money to be paid for personal injury done 
to another, according to the value which the law set 
upon his life *: For amongst the Saxons, and indeed 
all the nations of the Teutonic family, every fi^eemaa 
was deemed to possess a certain pecuniary value, which 
varied according to his rank; and this determined 
the amount of compensation which he was entitled to 

^ Palgraye's EnglUh Cammcnw, i. 6. 

3 Wer signifies ' man,' and therefore wer-gUdy or wer^dd^ means 
the worth or payment of a man. 
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receive for a wound or a blow^ We find it mentioned 
in the earliest Anglo-Saxon laws extant — ^those of 
king Ethelbert — which are full of minute regulations 
on the subject. Every bodily injury, from the loss 
of a nail to the destruction of life, had its appro- 
priate price, which must be paid by the offender; 
and it was only on failure of this payment that 
he coidd be punished for his wrongful act. A re- 
gular tariff of penalties was thus established, which, 
as will be hereafter noticed, gave rise to appella- 
tions by which different classes were distinguished. 
The king had his wer^ld as well as the lowest 
ceorl*. 

The great object of this system of pecuniary com- 
pensation for acts of violence, was to prevent the wild 
justice of revenge, and put a check upon the right 
of feud which was cherished amongst the Teutonic 
nations as one of the inalienable rights of freedom. 
When a member of a family was slain, all his sur- 
viving relations felt themselves called upon to avenge 
his death, and they immediately became the enemies 
o( and in a state of feud (fd) with, the person who had 
inflicted the wound'. It was therefore provided that, 

^ Luitur enim homieidium eerto armentarum vd peearum nu* 
mero. Tac. Germ. c. 21. B7 one of the Ripuarian laws, lef^. if. 
tit. zxxvi. De dwenu interfecUanibus, it was provided, that animals 
might be given instead of money as a wergild^ their various values 
being computed in 9olidu Thus, 9% quu fceregUdum solvere debet^ 
bovem eamutum videntem et tanumpro dttobtu solidU iribuai* 

^ See Ancient Laws and Institutes, tit. Wergildt. 

' Thus Tacitus tells us of the ancient Germans, Suseipere tam 
inimieitiaf seu patrie teu propinqui quam amtcUiai necene est. De 
Moribus Qerm, c. 21. 
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instead of this lex talionis^ so destructive of the peace 
and well-being of the community, the injured party 
if he survived, or his relations if he died^ should be 
content with a money-payment as a compensation, or 
damages for the wrong done to him ; and by a law of 
Alfred, if any man attempted private redress by ven- 
geance before he had shewn his readiness to accept 
the wergild if offered to him, he was to be severely 
punished. I^ however, the offender refused to pay 
the legal compensation, he was exposed to the ven- 
geance of the injured party and his friends ; and this 
alternative was expressed by an old Anglo-Saxon pro- 
verb, Bicge spere of side d&er here^ * Buy off the spear 
or bear it*.' 

It appears, also, that if an afiray took place and 
several were killed on both sides, an account was 
taken and balance struck of the amount of slaughter, 
and of the numbers and value {wer) of the slain. If 
on both sides these were equal, then no vengeance 
could be taken, or demand made of compensation ; 
but if one side had sustained greater loss than the 
other, it was entitled to compensation {wer or hot) 

1 _ recipitque scttisfacttonem univena domus. lb, 
^ Leg. Edw. Conf. 12. Amosgst the Lombards^ females were 
not entitled to ehaie in the compensation, because they could not 
^bearthe feud.' QuiafilicB €Ju$,eo quodfoBmineo 9exu eae probantur^ 
non potntnt ipiam faidam levare, ideo proipeximtu ut ipsam eofn^ 
pontionem non recipient. Leg. Lnitpr. Lang. iL c. 7* The law 
seems to have been different elsewhere. Ei quia/cBmina eum arrnU 
defenders nequieerit, duplicem eompoeUumem aeeipiat. Leg. Bainv. 
Jii. c. 13. Perhaps, however, these laws refer to different wergilds ; 
the first to payment of compensation in the case of a relatiye> this 
last to payment for injury done to the woman herself. 
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or vengeance to the extent of the overplus or 
excess ^ 

But besides the payment to the injured party 
there was a penalty due to the state, which was called 
nnte. 'All crimes were by the Anglo«Saxons consi- 
dered in a two-fold light ; first, as a damage or mis* 
chief done to the individual; next, as an offence 
against the peace of the whole state : the punishment, 
therefore, was apportioned in a twofold ratio. The 
injured person, or his relations or gild-brothers, re- 
ceived compensation for the injury done to him or 
them, in the shape of damages. The state, or those 
to whom as an especial privilege the state had dele- 
gated this power, received the fine for the breach of 
the peace*.' 

Sbction III. 77l6 Fridborh. 

In the absence of any thing like an organized 
police for the prevention and punishment of crime, 
the Anglo-Saxons, in common with all the Teutonic 
nations, endeavoured to secure some of the blessings 
of a more settled state of society through the medium 
of the system known in later times by the name of 
Frank-pledge. This word however is incorrect, and 

^ See Oaths, Anc, Laws and Inst. p. 183. Leg. Hen. I. c. 70. 
§ 9. Si se invieem oceidant liberie vd naiivitate vel casu serti, unus 
pro alio jaeeai. Si superalmndat etliquis eorum in genitura^ qua-' 
rant parmies ejus Wsrm vd tindictm superplus- Si unius digni^ 
tatis et paritatis sinty in eo eonsistat. 

' Kemble's Introduction to the Codex Diphmaticus uSvi Saofonieif 
tyii. A most valuable dissertation upon parts of the An^o-Saxon 
law. 
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suggestive of error, for it is derived from Fr^horh^ 
the pledge or guarantee of peace — which was cor- 
rupted into jPr^oborh, and translated by the Norman 
jurists, who were imperfectly if at all acquainted with 
Anglo-Saxon, into liberum plegium, instead of pads 
plegium. It means therefore a * peace-pledge,' the 
mutual guarantee by which every member of a tith- 
ing as well as of a mceg (or family), became a pledge 
or surety {borh) to the other members, as well as to 
the state, for the maintenance of the public peace. 

In the collection of laws called Leges Edwardi 
Confe8S(yri8^ there is a full account of this universal 
system of bail. * Another peace the greatest of all 
there is, whereby all are maintained in former state, 
to wit, in the establishment of a guarantee which the 
English call FrfSborgas, with the exception of the 
men of York, who call it Tenmannetale^ that is, the 
number of ten men. And it consists in this, that in 
all the vills throughout the kingdom all men are 
bound to be in a guarantee by tens, so that if one of 
the ten men offend, the other nine may hold him to 
do rights' 

These members of a tithing were fellow-gildsmen, 
who if a crime were committed by any of their body,' 
were to arrest him and bring him to justice. If they 
thought him innocent, they were to clear him by 
their oaths — or if he were convicted and sentenced^ 
they were to pay the rcergild and wite — ^and if he fled 
from justice they were to make oath that they had 

^ Leg. Edw. Conf. 20, and see Leg. Edg. n. 6; Cnut, 20; 
Gal. Conq. ill 14. 
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no guilty participation in his escape ; which if they 
failed to prore, they had to pay a penalty propor* 
tioned to the offence. So on the other hand, they 
were entitled to receive a part of the compensation 
paid by a wrongdoer, for any injury inflicted on a 
member of their gild or tithing ^ 

We find also amongst the same laws an enactment 
which might with some advantage perhaps be revived 
at the present day in some parts of Ireland, where, 
owing to connivance or intimidation, the detection of 
crime has in many districts become so difficult. This 
provided that the hundred which did not within a 
month and a day discover the slayer of a person 
murdered within their boundary, should pay a sum 
of forty-six marks, of which forty went to the king, 
and the remaining six went to the relations of the 
slain, if the murderer were not found and brought to 
justice within a year'. 

The original of these societies must be sought for 
in family unions afterwards extended beyond relation- 
ship by blood to connexion by neighbourhood. At 
first the mcegas or members of the same family were 
alone responsible for the conduct of each other, and 
a law of Ethelbert provided that in the event of a 
homicide fleeing the country, the family {mcegas) 
should pay half the wergild (called there lead) of the 
slain man. The first mention of gildsmen occurs, 

^ Si guU occidat hujimnodi qui parentei non halent^ eompoti^ 
iianii medietcu tolvaiur Regi et medietas gUdonihus. Leg. Alf. Chron. 
Bromton apud TwysdeD, p. 825* 

« Le;;. Edw. Conf. 15. 
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I believe, in the laws of Alfred, where it is provided 
that ^ if a man kinless of paternal relations fight and 
slay a man, then, if he have maternal relations, let 
them pay a third part of the rcer ; his fellow-gildsmen 
a third part; and for a third part let him flee, (be 
banished). If he have no maternal relatives, let his 
fellow-gildsmen pay hal( and for half let him flee.' 



Section IY. The Anglo-Saxon Courts. 

The different kinds of Anglo-Saxon courts will 
next occupy our attention; but the information we 
possess respecting them is too scanty to furnish mate- 
rials for a very satisfactory inquiry. 

We have seen that the fr^horh was a system of 
mutual bail for the preservation of the public peace. 
The smallest subdivision for this purpose was the 
tithing i$eotMng\ consisting of ten families, the mem- 
bers of which were responsible for the good conduct 
of each other, and, on this account, the society was 
sometimes called wer-horhe or sureties for the payment 
of the ^ wer.' The head-man of this community was 
named teothings-ealdor, or tienheofod; and he seems to 
have acted as a kind of arbitrator in settling disputes 
about matters of a trifling nature ; but whether he had 
actually a court for administering justice, does not 
Very clearly appear ^ 

^ Speaking of the Soils in the Rotuli Cur. Reg. of the tenth year 
of Richard I., for Hertford, Essex, and Middlesex, Sir F. Palgravo 
says in his Introduction to that collection : * These rolls are amongst 
the earliest connecting links between the Anglo-Saxon law and the 
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Next in order came the Hundred {hundrede), which 
in its original constitution consisted of ten tithings, 
or a hundred families, associated together by a similar 
bond of mutual responsibility. In some parts of 
England the territorial division was called a Wapen- 
take^ instead of Hundred. Xbe head-man was called 
the hundredes-ealdor, or simply ger^a\ which was 
the generic name for the officer or reeve of any dis- 
trict. He acted as the presiding officer of the hun- 
dred-court, which met once at least every months and 
had both civil and criminal jurisdiction* The bishop, 
however, of the diocese had co-ordinate authority 
with him, and the court had cognizance of eccle- 
siastical causes, which were entitled to precedence 
over any other business. Trials by ordeal seem most 

English common law, properly so called. From them we learn, that 
in tiiose counties which corresponded with the ancient kingdom of 
Essex, the tithing was not a division of territory, hut an organiza- 
tion of the inhabitants. The Deoenna, Decania, or Frankpledge, 
answered by its Headborgh : he was the leader and chieftain of the 
band.' 

' The ordinary derivation of this word is from teappen^ arms, 
and tcBcan, to touch, signifying that the inhabitants of each hundred 
did homage to their headman, by touching his spear with their 
weapons. See Leg. Edw. Conf. c 33. Phillips, however, in bis 
€fe$ch. dei Anfflet. Eeehts, thinks that the word denotes the mode in 
which the different hundreds were distinguished by the painting of 
their arms, taking tcBcan in the sense of ^ to mark/ 

' This term, however, is not found earlier than the Leges Edw. 
Confessoris. In the Leg. Hen. I. c 91, § 1, he is called ^ aldreman- 
nus hundreti.' The origin of the word ^ere/a has been already 
explained : see ante, p. 39, note. 

^ Ic toille that ode gerefa haebhe a gemot ymhefeower tetican. 
^ I will that each reeve hold a court always (once) in four weeks.' 
Leg. Edw. 
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frequently to have taken place there. Sometimes it 
was formed by an union of two or more hundreds, as 
in the case where the litigant parties belonged to 
different hundreds, or there was a deficiency in the 
numbers requisite to constitute a courts 

Besides this there was a sdr-gemoty or court of 
the shire or county, which was held twice every year, 
or oflener, if occasion required*. It was convened by 
the shire-reeve (sometimes called ealdor-man), who 
presided over it assisted by the bishop. Here causes 
were decided and business transacted which affected 
the inhabitants of several of the hundreds. 

The highest court of all was that of the king, in 
which he himself was present attended by his coun- 
cillors, or mitan. We are not, however, to suppose 
that this was a permanent or fixed tribunal. It was 
held as occasion required, and wherever the king 
happened to be. Of this several instances occur in 
the Saxon Chronicle and the monkish histories of the 
time. But it was in general only a court of appeal ; 
for it was a rule of Anglo-Saxon law that no man 
should apply for justice to the king unless he had 
first sought it in vain in the inferior courts, or, as it 
was expressed, he had become nanes rihtes m/rthe 
innan his hundrede\' 

^ Si aliquid in ffundredis agendorum penuria judieum vel casu 
aliguo tratutferendum nt in duos vel tret vel ampliut Hundredcu, 
Leg. Hen. L c. 7- 

* Leg. Edg. n. 5; Cnut, n. 17; Edw. Conf. 35. There were 
also small town-courts^ hurhgemote, with limited jurisdiction. 

5 Leg. Cnut, n. 16. 
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Such were the different Anglo-Saxon courts. But 
with respect to those of the tithing and hundred a 
question naturally occurs, how territorial divisions 
founded upon numerical proportions of the inhabit- 
ants could be maintained? Constant fluctuations 
would necessarily take place from the increase of fami- 
lies and the migration of residents ; and we should 
imagine that in the course of a very few years an 
arrangement previously made on this system would 
be disturbed, and this names derived from the number 
of families within a given district rendered inappro- 
priate. This difficulty seems to have been provided 
for by a periodical adjustment in the following man- 
ner. It was the duty of all .the freemep of a hundred 
to meet twice a year and examine into the state of 
the tithings to see whether they had their full com- 
plement of members, and whether there was a de- 
ficiency or excess of numbers^ If this happened, we 
must suppose, although it is not so expressly stated^ 
that a fresh numerical arrangement was made froni 
time to time. 

It is, however, important to notice that this pro*- 
vision for the meeting of the hundred twice a year 
does not occur la any of the Saxon laws now ext^^nt. 

^ Spectali Uanen plenitudine^ $% opus est, bis in anno eonveniani 
in hundretum suum quieunque liheri, torn hudrfest quamfolgarii, ad 
dinoscendum^ scUicet, inter cetera^ si deeanie plene sinty vel qui, quo^ 
modo, qud ratiane, reeesserintf vel super-aecreverint* Leg. Henric! 
I. c. Tin. § 1. The tarn hudefest quam folgarii, mean * as well 
houseboldera as mere retainers ;' hudefest is a corroption of heorth^ 
fest-^men who had a dwelling or hearth of their own; folgarii^ 
retainers who liyed in the house or on the premises of their lord. 
See Glossary to Ancient Laws and Inst. 

T.J. F 



66 JUDICIAL SYSTEM OF ANGLO-SAXONS. [CH. 

But we must not conclude that because it is first 
mentioned in the Leges Henrki Primiy the custom did 
not prevail before the time of that monarch. These 
Leges are nothing more than a collection of laws and 
usages which existed in Anglo-Saxon times; and aiS 
the greater part of them continued in force after the 
Norman invasion, they are spoken of in the present 
tense as still existing. The compilation seems to have 
been made by some private person, and must not be 
regarded as a code of laws published by the authority 
of the Stated 

Although originally, and perhaps always in strict 
right, the whole of the firee male adults of a district 
might attend and form the monthly or half-yearly 
court held for that district, yet it is by no means 
improbable that in practice this became limited to a 
smaller number. The analogy of what took place in 
the continental tribunals, is, as we have seen, in favour 
of this supposition, and Grimm seems to be clearly of 
opinion that there was such a class of judges amongst 
the Anglo-Saxons; but he says that it cannot be affirmed 
with certainty whether they were designated by any 
particular name ^. 

There are several passages to be found amongst the 

r 

^ See Phillips, Eng, Reichs u. BechUgesehickte. i. 202. 

' His mistake in tbiDking that the tenn ^ witnesses' {jgecorene 
i6 geuntnewe) was applied to them will be pointed out hereafter. At 
ft later period after the Norman Conquest, we find those who 
attended the hundred, county, and manorial courts, to try ofienoes 
and determine disputes there, called secta and iectatores; and the 
obligation to attend was in the nature of a tenure, for neglect 
of which they might be distrained to appear. Fleta, n. c 53 — 65. 
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Anglo-Saxon laws which throw light upon this ques* 
tion. Thus one of the laws of Ethehred provided, 
* Let doom stand where thanes are of one voice : if 
thej disagree, let that stand which Yin of them say' ; 
and let those who are there outvoted pay each of them 
Yi half-marks.' And an ordinance respecting the ^ Dun- 
ssBtas,' or dwellers in Wales, ran thus : ^ xii lahmen^ 
shall administer the law (or, explain it, riht tcecan) 
to the British and English ; ti English and Vi British 
( Wylisce). Let them forfeit all they possess if they 
administer it wrongly, or let them clear themselves 
that they know no better/ 

Another law of Ethelred' enacted, that a * gemot 
(or meeting) be held in every wapentake ; and the xn 
senior (t/ldestan) thanes go out and the reeve wdth 
them, and swear on the relic that is given to them in 
hand, that they will accuse no innocent man, nor con- 
ceal any crime V 

^ In the compilation known by the name of Les^et Hmrid 
Pritni, we find l^e following law : Vincat sententia meliomm et 
€ui fusHHa magii acquieverit* Unless we consider meliorum as 
equivalent to plurimomm^ and indicating a majority, this would 
open a wide door to cavU and dispute. AUen, in his notes to Leg. 
Hen. I. {Anc. Latet and Imt), assumes it to mean a majority, and 
to be a substitution for the two-thirds, or eight, of the law of 
Ethelred, and he asks whether jusHHa here means the kingfs justi- 
daij? This interpretation is at least doubtful, 

* Lak-num means jurUconaultm^ judex, 

' Leg. Ethel, m. 3. 

^ NcBnne ioeleatan man forsee^ean ne nasnne tacne forhdan. 
Phillips (Ge8ch, Ang. Bechu) translates /artetgean, * condemno.' 
Mr. Thorpe (Ane, Laws and Inst. i. 295) renders ne namne saene 
fnrhdan^ *• nor conceal any guilty one/ But this is incorrect^ for 
iocne means a thbg, not a person. 

F2 
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Now this may possibly mean that the thanes here 
spoken of were to act as the judges of the gemote or 
court ; and such is the opinion of Dufresne, Brady, and 
Hickes, who think that they correspond to the scdbini 
of the Franks. In this sense also the passage is taken 
by Phillips, in his able and accurate work, the 
Geschichte des A nglesachsischen Bechts. But the more 
general, and perhaps preferable, view is, that the 
thanes were in the nature of inquisitors of crimes 
committed within the district ; and accordingly Sir 
Francis Palgrave^ speaking of this law, says, *If the 
wapentake, or hundred, impeached the offender, the 
suitor spake by the twelve chief thanes, who together 
with the gerefa were sworn that they would not 
accuse any innocent man, nor conceal any crime ... 
The resemblance of the twelve thanes to a grand 
jury IS sufficiently obvious ; and the principal differ:- 
ence between the Anglo-Saxon echevins' and the 
modern inquest of the shire, seems to have consisted 
in the greater stability of the ancient magistracy, who^ 
judging from the analogies afforded by the burghs^ 
held their offices for a definite period/ I hope, how- 
ever, to be able to shew in the course of this chapter, 
that the functions of the twelve thanes, considered in 
this point of view, did not materially differ from those 
of the court itself at that time — so that the two theo- 
ries are hardly at variance with each other. 

^ Engliih Commonwealth^ i. 213. 

' Sir F. Palgrave here applies the term eehevins to the thanes. 
It is the French form of scabini, whose office has been previously 
explained. 
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So far, therefore, as the extant laws give us any 
information, it seems not improbable that the usual 
number of members composing the court was twelve. 
But we find mention in the old chronicles of causes 
decided amongst t]pie Anglo-Saxons by twenty-four 
judges. Thus in the following passage from the 
Historia Eliensis^ : ' Tandem veniens iGgelwinus Al- 
derman ad Grantebrucge habuit ibi grande placitum 
civium et Hundretanorum coram xxiv judicibus.' 
In this case we may suppose that there was an union 
of two hundreds, which probably happened because 
the suit was one of importance. At the same time I 
do not think that the right of all the freemen of the 
district to attend these courts in the capacity of judges 
was taken away^ But it came to be looked upon 
rather as a burden than a privilege, and as such it is 
spoken of by Bracton and Fleta, when they discuss 
the duty of the secAa or sectatoree to appear in the 
county and baronial courts. 

Section V. Examples of Anglo-Saxon Civil Trials. 

Before quitting this part of the subject it will be 
useful to give one or two instances of trials which 
took place before these primitive tribunals^ They 
will help us to understand the system better than a 
more lengthened disquisition. 

^ I. 34, and see lb. 13. 

2 Thus at the court mentioned in the text, held at Witlesford in 
Cambridjueshire, we are told ih&i .^Egdiciniu Aldermanniu et omne$ 
meliores concionatoret de comitatu Grantebrycge were, present. Hi»t, 
Ellens. I. 45. ^ Bin. Miens, i. 45. 



70 JUDICIAL SYSTEM OP ANGLO-SAXONS. [CH. 

A large meeting or court {magna condo) was held 
at Witlesford, in Cambridgeshire, over which Mgel- 
win the ealdorman presided. When all were seated, 
one Wensius, a relation of Wulfric, rose and laid claim 
to two hydes of land at Swaffham, of which he said 
that he and his kinsmen had been unjustly deprived, 
and had not been paid their value. Upon this MgeU 
win, the president, asked the assembly if there was 
any one present who knew how Wulstan (the party 
in possession) had become the owner of the land. 
Alfric of Wicham answered, that Wulstan had bought 
it from Wensius, the claimant, for eight pounds, which 
he paid him in two sums, at two different times, and 
that the last of these sums was sent to him by the 
hands of Leofwin, the son of ^dulph, who gave him 
the money in the presence of eight hundreds, in the 
southern part of Cambridgeshire, where the lands in 
dispute lay^ To prove the truth of this assertion, 
Alfric vouched as witnesses the inhabitants of those 

^ -^--dedit UK pecuniam in una cyrotheca involiUam coram ym 
Hundretii^ in guibtu prcedieta forte jacebat. It is difficult to con- 
odve how the land in dispute^ which we are told was two hydes, 
could have been situated in eight hundred3, unless we assume the 
hyde to have contained a greater number of acres than seems pos- 
sible. Mr. Kemble, in his Saxons in England^ Bk. i. c. 4, has folly 
investigated the subject, and he says, that ^ the hypothesis of the 
hide having comprised from thirty to thirty-three acres, is the only 
one which will answer the conditions found in various grants ;' and 
«that it is entirely impossible for the hide to have reached 120, or 
even 100 acres/ But if this writer is correct in his computation, then 
66 acres (two hydes) must have lain in no less than eight hundreds. 
But in another passage (Bk. i. c. 9) he assumes it as probable that 
our present hundreds nearly represent the original in number and 
extent, and if so, it is plainly impossible that the two hydes whicli 
were the subject of dispute could have contained only 66 acres. 
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eight hundreds ( viii TiwndreUiB traait in testimonium) ; 
and the court having heard their evidence decided 
against the claimant. 

The next case is taken from the Historia Ramsii^ 
ensisK Some land at the same place, Swaffham, in the 
possession of the monastery of Ramsey, was claimed 
by Alfnoth, who summoned (Ednoth, the sub-prior, 
and others of the monks, to appear at Wendlebury 
before judges {coram judicihus). These judges were, 
Aylwyn the sheriff {Aldermannu8\ and Edric, an 
officer appointed by the king {regis prcepositus)^ who 
presided over the court, which consisted of a number' 
of principal men of the county. After some progress 
had been made in the inquiry, it was suggested and 
agreed that the dispute should be decided by thirty- 
six persons, half of whom were to be chosen from the 
friends of one party, and half from the friends of the 
other, qui causam Jtuiiciali sententia inter eos diri- 
merent. These were named, and they retired from 
court to examine into the case. In the meantime, 
however, and during their absence, Alfnoth, the plain- 
tifi^ asked (Ednoth, and another monk who was in his 
company, whether they would venture to make oath 
that they were entitled to the land, and thus terminate 
the dispute? (Ednoth answered, that they were 
ready to do so ; but the sheriff refused to allow this, 
saying, that it was not right that the clergy should be 
sworn before a secular tribunal ; whereupon the court 
unanimously agreed that the oath was unnecessary, 
that the monastery ought to keep the land, and that 

1 Cap. 47. 
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Alfnoth for his false claim should forfeit his property 
to the kingi 

It will be sufficient to quote one more example 
of these suits. A ^on having laid claim to some 
lands in his mother's possession, sued her in the 
county court, and, as he wds opposed by a relative 
who appeared on her behalf, three of the thanes took 
horse and rode to her, to inquire into the facts of 
the case. The lady in a moment of anger formally 
disinherited her undutiful son, and made Ledfiaed, a 
female relative^ her heir, in the following terms: 
*Here sitteth Ledflaed my kinswoman, unto whom 
I grant both my land and my gold, both gown and 
dress, and all that I possess after my own day.' The 
thanes returned and testified to the court that these 
words had been spoken ; upon which judgment was 
given against the son, and a record made that Led- 
flaed's husband was entitled to the property, of course 
after the death of the testatrix K 

Of the exact mode in which trials were conducted 
in these courts we know little ; but the Anglo-Saxon 
laws, and contemporary annals, make frequent men^ 
tion of two classes of witnesses, who play a most 
important part in the judicial proceedings of the time, 
and of whom it is necessary to speak somewhat in 
detail. 

These coiisisted, 1, of compurgators, who supported 
by their oaths the credibility of a party accused of a 
crime or engaged in a suit; and, 2, of persons ap- 
pointed to attest transactions, in order that their 

^ See Kemble'8 Int:^odact to Cod, Dip, JEvi Sax. 
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evidence might be available afterwards in case of dis- 
pute. We proceed first to consider the former. 



Section Vl. Of the CampurgcUors. 

Amongst the Anglo-Saxons there was what we 
may call a graduated scale of oaths, and legal credit 
was attached to them according to the rank of the wit- 
ness. And this rank was estimated by the amount of 
* wergild' or value set upon his life according to the 
principle which has been previously explained. Thus 
the oath of a Vwdfhyndesman^ (i. ^« a person whose 
wer was twelve hundred shillings) was equal to that 
of six ceorU or twyhyndesmen ; and the reason as* 
signed for this by a law of Athelstan, was, because 
the homicide of a twdfhyndes man could only be 
fully atoned for by taking vengeance on six ceorls, 
and his wergild was equal to that of six ceorls. 

On the same principle we find oaths sometimes 
designated by the number of hydes of land possessed 
by the party taking them. Thus the expressions 
occur he hund Pweiftig hyda and he sixtig hyda, the 
meaning of which is this : Whoever was the owner 
of five hydes of land had a wergild of six hundred 
shillings, and was called a sixhyndes man. Hence 
the oaths of twelve siahyndesmen were the oaths of 
twelve persons owning each five hydes of land, so 
that they represented sixty hydes, and the aggregate 
value of their oaths was, in Anglo-Saxon parlance, 
called he siaiig hyda. In like manner as the tweif'* 
hyndesman had a legal value double that of the six^ 
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hyndesmaTiy his worth was that of twelve hundred 
shillings, which represented ten hydes. Twelve such 
persons therefore represented 12 x 10 = 120 hydes of 
land, and the aggregate value of their oaths or legal 
credibility was expressed by he hund twdftig hyda. 

It is perhaps hardly correct to call the compur- 
gators witnesses, for they did not make their appear- 
ance in court to testify that they had witnessed any 
thing relating to the facts in dispute, but merely to 
vouch for the trustworthiness of the. party on behalf 
of whom they came forward. But even now we use 
the expression * witnesses to character,' and we may 
therefore with equal propriety apply the term to the 
compurgators, whose office was so closely analogous. 
They resembled in some respects the laudaiores of 
the Roman law. 

The chief difference between these and the com- 
purgators of the English law consisted in this, that 
the former were produced to shew the improbability 
that a person so supported in his adversity by friends 
could have been guilty of the crime imputed to him, — 
while the latter pledged their belief on oath that the 
accused had not sworn falsely in denying the charge 
brought against him ; and if a sufficient number could 
be found to do this, he was entitled to an acquittal. 
For in the times of our Anglo-Saxon ancestors such 
regard was paid to the sanctity of an oath, and such 
a repugnance was felt to the idea, that a man of good 
repute amongst his neighbours could be wilfully for- 
sworn, that if when charged with a debt or a crime 
he denied it on oath in a court of justice, and could 
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get a certain number of persons to swear that they 
believed him, he had judgment given in his favour, 
unless the opposite party could produce more com- 
purgators on his side^ 

The oath taken by the accused was as follows : — 

*By the Lord, I am guiltless both in deed and 
counsel of the charge of which iV. accuses me.' 

That by the compurgators was : — 

*By the Lord, the oath is clear and unperjured 
which M. has sworn*.' 

If a man were accused of an offence and ran away, 
and any one charged the lord ijdaford) with having 
counselled or been privy to his escape, the law was 
that the lord should ^ take to him five thanes and he 
himself the sixth, and clear himself thereof by oath'/ 
If the purgation succeeded, the lord was entitled to 
the roer (i.e. amount of legal compensation due for 
the crime), but if it failed {L e. if a sufficient number 
of proper compurgators could not be found), the lord 
was obliged to pay the wer to the king, and the man 
who had fled became an outlaw^ 

1 The system of compurgation was hj no means pecnliar to the 
Anglo-Saxons. It was in use amongst all the yarious nations of the 
Teutonic family, and twelve seems to have been with them the 
favourite number of compurgators, although more were often re- 
quired : Ingenuue^ nobilii homo ingenutu — cum duodeeim ingenuii 
ee purget, Concil. Tribur. ann. 895. See Bemardi, De rOrig. de la 
Leglilaiion Frang. 82, and Rogge, Gertehttwesen der Cfermanen, 
Chap. 5. 

* Anc. Laws and Inst. tit. Oaths. 

3 Leg. Ethel. 1 ; Cnut. Sec. 30, 31 ; Henr. I. 41. § 6- 

^ lb. The expression in the various laws on this subject is toer, 
as given in the text; but I apprehend that it is used looselj for 
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But the usual number of compurgators was trodve. 
Thus in the articles of peace between Guthrum king 
of the invading Danes and Alfred, about the year 880, 
we find the following provision* : *If a king's thane 
be accused of man-slaying, if he dare to clear himself 
let him do that with xii king's thanes* If any one 
accuse that man who is of less degree than the king's 
thane let him clear himself with xi of his equals and 
with one king's thane. And so in every suit which may 
be for more than four '^ mancuses^" And if he dare 
not, let him pay for it threefold, as it may be valued/ 

One of the laws of William the Conqueror de- 
clared that if a man were accused of robbery and 
bailed to appear and answer the charge, and in the 
meantime fled firom justice, his bail was to swear 
with eleven compurgators (si jurra sei duzime matn)^ 
that at the time he offered himself as bail he did not 
know that the man had committed the robbery, and 
that he had not been privy to his escape ^ So also 
by another law of the same monarch, if a man were 
charged with theft who had hitherto borne a good 
character, he might clear himself by his own single 
oath : — but if he had been previously convicted or 
accused {e hi hlasTne unt e$te\ he was to make oath 

mUj which means the penalty dae to the king or lord for the public 
wrong done by crime. The wer belonged properly to the injured 
party, or his relatives and gildsmen if he were dead : but it is not 
unfrequently put for the whole amount payable by the wrongdoer, 
and then it includes the foite. 

^ Anc. LI. and Inst. 155. 

' The maneus was equal to thirty pence* 

' Leg. QuL Conq. 3. 
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'with the twelfth hand;' and for this purpose four- 
teen persons were to be named, out of whom he 
was to choose eleven, making himself the twelfth. — 
If, however, they reftised to swear he had to undergo 
the ordeals 

But we must now notice an important feature in 
this system, which seems to have been intended as 
a check upon its liability to abuse. Experience must 
have soon shewn that when a man was allowed to 
choose his own compurgators, it was not difficult 
for him to select out of a large body of relations 
or neighbours a sufficient number who would be 
willing to swear that they believed him, whatever 
his character might be. The oath taken by friends 
thus rallying round him at his call, was known by 
the name of ungecorene-ath, or rim-athy 'the un« 
chosen oath ;' because the witnesses were not chosen 
or nominated by the opposite party. But afterwards 
the accuser was allowed to name persons of the 
proper class {i. e. kinsmen or fellow-gildsmen of the 
accused), and out of these the accused or defendant 
was obliged to choose his compurgators. This was 
called the ct/re ath, or 'chosen oath,' because the 
oath of the accused was supported by the oaths of 
persons chosen by his adversary; and we may well 
ims^ne that the latter took care to nominate persons 
who were least likely to be tampered with, or to be 
influenced by undue feelings of compassion*. 

^ lb. 14. See also 15. 

' See Gundennan, Enstehun^ der Jury^ n. £5. Phillips, An^ 
ffhiochi. Reeht. 182. 
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It seems also that in some cases a certain number 
of compurgators were named by the reeve of the 
district, consisting of relatives and neighbours of the 
accused, and out of these he was obliged to choose 
the number required for his compurgation ^ This 
form of procedure was equally called the eyre ath. 
Here too the number out of which the compurgators 
were to be chosen was generally twelve, or some 
multiple of twelve, and they were called the equals 
or peers (gelican) of the accused. If he was a man 
of bad character, a triple number of persons were 
named, out of whom he was to choose a triple 
number of compurgators, or if they were not named 
and he was unable to procure the required number 
to vouch for him, he was obliged to imdergo the 
triple ordeal*. 

But it was not in all cases that compurgation 
was allowed. In some crimes of open violence, or 
when a man was taken in the mainour with the red 
hand, or other proo& of guilt upon him, he could 

^ This was exactly in accordance with the custom that pre- 
vailed amongst the nations of the continent, where we find that 
numerous laws existed, regulating the mode of appointing compur<« 
gators, who in the Latin versions of those laws are called saora^ 
mentales k^imi, or simply saeramentalei. Thus : Si qualiscunque 
eatua inter kaminei liberoi evmerit et saeramentum dandum/uerit, 
ti mque ad xx tolidoi fuerit causa ipsa out amplius^ ad Ewungdia 
tancta juret cum xn aliit mtt, id est tacramentalibui. lia %U yi 
Uli naminentur ab illo qui ptdsat, et teptimut Hi qui puUatury el 
quinqus qualee rduerii reuiy liheroe tatnen, ut iint xn.— -Leg. 
Bothar. c. 364. Et cum xn saeramenlalibus jureiy cum quinque 
nominatii et teptem advoeatii. Leg. Aiam. tit. 77* 

< Northumb. Presb. "L^f^ c. 51 ; L^. EtheL i. 1 ; Leg. GuL 
Conq. c 17* 
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not clear himself by adducing persons to swear to 
their belief in his innocence. The process in this 
case was different. It was no longer a contest of 
oath against oath — i. e. the oath * of the accuser 
against the oaths of the accused and his compur- 
gators. The former indeed swore to the truth of 
the charge, and in this he was supported by the 
oaths of a competent number of friends, but the 
latter was obliged to submit to the ordeal in order 
that by the judgment of God his guilt or innocence 
might be made manifest. 

An accusation thus fortified by oath was called 
vorathy or forath^; and we may now perceive that 
it makes little difference whether we consider the 
* twelve senior thanes,' mentioned in the law of Ethel- 
red, which has been previously noticed ^ members of 
a court of justice, or merely inquisitors to accuse of 
crime. Their functions in either case would be very 
nearly, if not altogether, the same. 

If we regard them as 'accusers,' they were obvi- 
ously equivalent to a kind of public wrath — that is, 
to persons who supported their charge against the 
accused by jointly pledging their oaths to its truth — 
in which case we have seen that compurgation was 
not allowed where the accusation related to certain 
specified acts of violence, and the accused was obliged 
to resort to the ordeal to clear himsel£ The wrath 

^ In the old Danish law it was known as the atwaren Eihy 
'sworn oath/ In the Salic law it is called wedredum. See Gun- 
dennan, Entt* der Jury^ 35* 

« Ante, pp. 67, 68. 
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was in fact taken as a primd facie proof of guilt, 
and so might be regarded as the judgment of a court 
condemning the suspected person to undergo the 
ordeal, in order that the God of Truth might inter-* 
pose and ultimately decide the question of innocence 
or guilt. If so, then the functions of the thanes as 
accusers were not dissimilar to those of judges, whose 
doom in such a case would in Anglo-Saxon times 
have been the same, namely, that the culprit must 
abide the issue of the ordeal. And this view is 
strengthened by the following provision of the same 
law of Ethelred, which ordains, ' And let every one 
(accused) buy himself law with xii ores, half to the 
lord {landrica), and half to the wapentake ; and let 
every man of previous bad character (tiht-bysig^) go 
to the threefold ordeal, or pay fourfold.' 

The ordeal was also to be undergone in the fol^ 
lowing cases : 1. Where a person accused was un- 
able to adduce a sufficient number of compurgators ; 
2. Where he had been notoriously guilty of perjury 
on a previous occasion ; 3. Where he was not a free- 
man ; unless his hla/ord, or lord, swore to his belief 
in his innocence, or bought him off by paying the 
wergild. But it seems that even when the ordeal 
was requisite, the accused was obliged previously to 
take an oath that he was innocent in the sight of the 
law {mid/olcrihte unscyldigY* 

The ordeal was of three kinds: 1. The ordeal of 
hot iron, in which the accused had to take up and 

^ From iihtle (accusation), and hyn^ (implicated, busied). 
s Leg. Atheist i. 23. 
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carry for a certain distance a mass of hot iron of a 
pound weight ; 2. The ordeal of hot water, in which 
he had to take out of a pitcher of boiling water a 
stone hanging by a string, at a depth equal to the 
length of his own hand. In some cases he had to 
undergo the triple ordeal {^ryfeald lada), in which 
the iron was increased to three pounds weight, or the 
stone was sunk in the water to the depth of his 
elbow ^ 3. The Cormaed\ or ordeal of the accursed 
morsel. This consisted in making the accused per- 
son swallow a piece of bread, accompanied with a 
prayer that it might choke him if he were guilty. 
Godwin, the powerful Earl of Kent, and father of 
Harold, was currently believed to have died in the act 
of attempting to swallow the corsnsed^. 

If a party was unable to vouch a sufficient number 
of compurgators^ he was deemed to have taken a false 
oath, and lost his suit in a civil case, or was convicted 
in a criminals But even if he did produce the requi- 

* Leg. Ina. 77, App. Ducange v. Lada. 

' From ear^ proof, and inasd^ morsel or crumb. It was also 
caDed nedbreadt or bread that must (ned) be taken. 

3 In the year 1194 (temp. Rich. I.), when the Justices in Eyre 
for the county of Kent came to Canterbury, it was testified before 
them that the Abbot of St. Augustines ought to have, and his 
ancestors had always had, libertatem Ugu^ tcUicet judteii aqucB et 
i^U et dudli. Chron. Thome apud Twysden, fo. 1841. And wo 
find from another chronicler, that in the followiDg year the ordeal 
was put in force in Canterbury, Meme Decembri Juiiieico qui vaeantur 
errante» miiti per Angliam ab ArehiepUeapo Cantuarienei ftterunt 
apud Cantuariam^ ibique per ministras regis judicio aquas mundcUi 
9unt vet perierurU criminoHy qui ad reffiam pertinebant eoranam. 
Oenrase, ann. I195. 

^ An instance of the former occurs in the Hist. Eliens. i. 44 : 

T. J. Q 
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site number, his opponent might (in some cases at all 
events) overpower the force of their testimony by 
calling compurgators on his side, whose oaths were of 
preponderating legal value. These, again, might be 
met by the accused in the same manner, and so on, 
until either party prevailed in the amount of legal 
value of the witnesses who supported him with their 
oaths. Sometimes the number of compurgators was 
so great as to form a large assembly. Thus, in one 
case, we read of upwards of a thousand attending^ 

'Perjury,' says Mr. Hallam, 'was the dominant 
crime of the middle ages; encouraged by the pre- 
posterous rules of compurgation, and by the mul- 
tiplicity of oaths in the ecclesiastical law'.' Now it 
is obvious that such a system as that of compurgation 
could be of real efficacy in promoting the ends of 
justice, only where unbounded reverence was paid 
to the sanctity of an oath. But we may be very 
sure that it must at all times have been a most 
fallacious test of innocence, and have favoured, to an 
alarming extent, the escape of the guilty. This was 
at last discovered ; and the only wonder is, that such 
a mode of trial was allowed to linger so long amongst 
us. It gradually, however, fell into disuse, and was 
ultimately restricted to actions of debt, where, until 

Cui omnia illata deneganti et contradieenti ui eum jurejwrando §e 
purgarety qitod eumfacere nequihat^ nee qni aecnm jurare debuerant 
habere poterat, deeretum esty ut eo expuUo Brihtnodw Alderman 
utrUque hydu tUeretur. 

^ Tunc UlnoihuM addtuoii fideUt vira plus quam mille, ut p§r 
jurammium illorum iibi vindicaret eandem terram. HistEliens. 1.35. 
* J^idd. Age$. Suppl. Notes, p. 260. 
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a very recent period, the defendant was allowed ' to 
wage his law/ that is deny upon oath the debt^ and 
vouch eleven compurgators in support of his credi- 
bility. The consequence of this was, that plaintiffs 
avoided, when they could, that form of action, for, as 
Sir Edward Coke says of his own time, * Men's con- 
sciences do grow so large (specially in this case 
passing with impunity), as they choose rather to bring 
an action upon the case upon his (the defendant's) 
promise, wherein (because it is trespass sur le case) 
he cannot wage his law, than an action of debt ^' 

Certain points of resemblance between the com- 
purgators and the jury, and especially the coincidence 
in point of number, have led several authors to the 
conclusion, that the latter was derived from the 
former, and was in truth only a modification of the 
ancient usage in this respects But this is, I believe, 
entirely a mistake, founded on a misconception of the 
original nature of the office of jurymen. We shall 
shew, indeed, hereafter that they were witnesses, but 
not to character, only to facts. Compurgation was one 
mode of trial ; the jury was another. Each was dis- 
tinct from the other, and both might, and in fact did, 
coexist together, although, as experience taught men 
the immense advantage which the latter had over the 

' Co. Litt. 295. b. The party himself was sworn dejidditate, 
and the eleven compurgators, de eredulitate. 

' Amongst others, Rogge has advanced this opinion with great 
confidence, in his learned and useful treatise, Gerkhtnteten der 
Germanen, chap. viii. § 44; and Turner, in his J7w^ of the Anglo^ 
ScUDOnt, has altogether confounded the compurgators with the 
jury. 
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former as a means of discovering the truth, trial by 
compurgators gradually fell into disuse. 



Section VII. Of the legally appointed Wttneesea in the 

Anglo-Saxon Law. 

We must next notice a class of witnesses appointed 
by the law to attest bargains, whose existence has 
not hitherto attracted the attention it deserves, with 
reference to the subject of our inquiry. They seem 
to have stood in the place of modern public notaries, 
for the purpose of supplying evidence of transactions, 
and so preventing pequry and fraud. We have 
already had occasion to describe them as they existed 
amongst the old Germans, and the Anglo-Saxon laws 
enable us to give a more particular account of their 
functions. 

The earliest mention of these witnesses occurs, I 
believe, in one of the laws of Athelstan (a.d. 924 — 
940), which enacted that there should be named in 
every reeve's jurisdiction^ as many men as were 
known to be unlying, that they might be for witness 
in every suit. ^And be the oaths of these unlying 
men according to the worth of the property with- 
out dispute.' They were also liable to punishment if 
they bore false testimony. ' But if it be found that 
any of these (the appointed witnesses) have given 
wrongful witness, let his witness never again stand for 

' The original is manungy which seems to have comprised all 
who resided within the juriisdiction of the reeve, and owed obedience 
to his summons. See Anc LatOB and Imt. p. 223. 
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aught, and let him also give xxx shillings as wite (or 
penalty *)\ 

But the most explicit information on the subject 
is contained in the laws of Edgar, which provided as 
follows* : — 

'This then is what I will: that every man be 
under surety within the towns (Jmrgs) and without ; 
and let witness be appointed to every town and to 
every hundred. 

'To every town let there be chosen xxxiii as 
witnesses {gecorene td gemtnesse^). 

' To small towns and in every hundred xi, unless 
ye desire more. 

' And let every man with these witnesses buy and 
sell every of the chattels that he may buy or sell, 
either in a town or in a wapentake ; and let every of 
them when he is first chosen as witness give the oath 
that he never, neither for love nor for fear, will deny 
any of those things of which he was witness, nor 
declare any other thing in witness save that alone, 
which he saw or heard : and of such sworn men let 
there be at every bargain two or three as witness. 

'And he who rides in quest of cattle let him 
declare to his neighbours about what he rides ; and 
when he comes home, let him also declare with whose 
witness he bought the cattle.* 

^ Leg. Atheb. 1. 10. 

* Leg. £dg. Sapp. ; and see Leg. Edw. I. 5 ; Edm. Cone. 
Cnlint. 5 ; Ethelr. i. 3 ; Cnui, Seoul. 24 ; Edw. Conf. 38 ; GuL 
Conq. I. 45; m. 10. 

' These are the ffeuntnesse, whom Grimin oonfounds with the 
memheiB of the conrt See ante, page 66, note 2. 
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In the simple state of society which existed in the 
time of our Saxon forefathers, transactions between 
man and man were conducted with a publicity and 
openness of which we have now no example. Sir 
Francis Palgrave has well and eloquently described 
the mode in which evidence was thus perpetuated 
in early times*. *The forms, the festivities, and 
the ceremonies accompanying the hours of joy, and 
the days of sorrow, which form the distinguishing 
epochs in the brief chronicle of domestic life, impressed 
them upon the memory of the people at large. The 
parchment might be recommended by custom, but it 
was not required by law ; and they had no registers 
to consult, no books to open. By the declaration 
of the husband at the church-door the wife was 
endowed in the presence of the assembled relations, 
and before all the merry attendants of the bridal 
train. The birth of the heir was recollected by the 
retainers who had participated in the cheei^p the 
baronial hall; and the death of the anc^i^r was 
proved by the friends who had heard the wailings of 
the widow, or who had followed the corpse to the 
grave.' Payments were made in the presence of the 
Hundred court, that all the district might be able 
afterwards to testify to the fact*, and the charters and 
deeds were usually witnessed by a number of persons 
the most interested in the gjRant, and therefore the 
most likely to remember it/j|Pp jone occasion when 

* English Commonwealth^ i. 248. 
•^dederunt ei eandem peeuniam apud Brandune coram teeti* 
monio totiua Hundreti in quo ilia terra jaeet. Hist Eliens. i. 46. 
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a hyde of land was given by the monastery of Ely to 
(Ednoth, a monk of Ramsey, for his good offices in 
terminating a troublesome dispute, he cut off four 
pieces of turf and laid them on the altar of St. 
Gregory in his convent, in the presence of a crowd of 
witnesses, in hujus merce dofiationU argumenturn^. 
Secrecy and concealment were deemed to be almost 
conclusive evidence of fraud or crime — ^and as such 
they were treated by the Anglo-Saxon law. Thus if 
a person being on a journey were to make a bargain 
suddenly without any previous intention {unmynd--^ 
lunge)y and without having declared it when he rode 
out, he was to make it known on his return, and if it 
was for live stock, he was with witness of his township 
to bring it to the common pasture. And if he did 
not do this before five days he was to forfeit the 
cattle, * because he would not declare it to his neigh- 
bours,' even although he had really bought them in 
the presence of legally named witnesses, and the 
eaMor of the hundred were satisfied that this was 
true^ So also if a man from afar, or a stranger, 
were to go out of the highway into some bye-path or 
wood, and did not then shout or blow a horn, he was 
to be accounted a thie( either to be slain, or redeemed 
with his wergild^. 

And so late as the reign of Henry II. in cases of 
rape, the woman was to go to the nearest town im- 
mediately after the outrage, and make known to trust- 

^ Hut, Rame9> c. 42. 

' Leg. Edg. Sapp. 8, 9, 10; and see Leg. Gul. Conq. 10. 

' Legg. Wiihmd, 28 ; Ine, 20. 
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worthy persons the injury she had sufiFered — shewing 
the marks of violence and state of her clothes if torn. 
She was then to go before the headman of the hun- 
dred and do the same, and also publicly declare the 
ill-usage she had received at the next county courts 

In all this the usage of the Anglo-Saxons corre- 
sponded closely with that of the Teutonic nations of 
the Continent. And although I am not aware that 
there is extant amongst the laws of the former any 
distinct statement that hundredors generally were 
competent witnesses with respect to matters of com- 
mon interest or notoriety within the hundred, as we 
have seen was the case with respect to the markge- 
nossen of Germany, this may, I think, be inferred 
with sufficient certainty from the whole tenor of those 
laws, as well as from incidental mention of such tes- 
timony in the old chronicles. And what has been 
before said on the subject of the conclusiveness and 
legal effect of the evidence thus given, applies with 
equal force to the Anglo-Saxon witnesses. Their tes- 
timony was decisive of the matter of dispute. It was 
a verdict not to be questioned or gainsayed'. 

When one of the legally appointed witnesses ap- 
peared in court to give evidence respecting a transaction 
which he had attested, he took the following oath': 

^ Glanv. Tract, de L^. xrv. o. 6. 

^ Postea vero evoltUo tempore^ ei defuncto Rege ^dgaro^ wut 
eit idem Lsanricus subdold calltdUaU^ amnem eonventionem, qua»i 
eum Episcopo fecerat, annullare n posset^ 9ed legates yiri .^drieus 
JRufus ei Leonrieiu de Berle et Sivirihus vecors^ qui huic rei intere- 
rant et testes fuerant, eum convictum reddiderunL — ^Hist. Eliens. i. 6. 

' Ane. LatDs and Imt. Oaths, p. 181. 



IV.] OP LEGALLY APPOINTED WITNESSES. 89 

' In the name of Almighty God ! as I here for N. 
in true witness stand, unbidden and unbought, so I 
with my eyes oversaw, and with my ears overheard, 
that which I with him say/ 

And the defendant was himself obliged to take 
an oath (corresponding to the plea of nil debet) in the 
following form : 

' In the name of the living God, I owe not to N. 
scot {sceatt) or shilling, or penny or penny's worth ; 
but I have discharged to him all that I owed him so 
far as our verbal contracts were at first.' 

It may be asked whether there was not also an 
oath denying the alleged contract altogether (corre- 
sponding to the plea of nunquam indebitatus) ; for that 
which has just been cited amounts merely to a plea 
that whatever contract may have been made has been 
satisfied by payment. We find no such form, and 
perhaps for the following reason. The onus of proof 
lay upon the plaintifi^, who to establish his demand 
must have called the attesting witnesses to the 
transaction. If he had none, then the requisition of 
the law had not been complied with, and he failed in 
his suit^ If he had, the mere denial of the defendant 
would avail nothing, as it would be very difficult, if 
not impossible, for him to call witnesses to prove a 

^ If, for instance, the ownership of cattle were in dispute^ and 
the party who asserted that he had honght them could not produce 
the requisite numher of legal witnesses, he was ohliged to restore 
them to the former proprietor. Leg. Sec. Cnut, 24, and compare 
Leg. Gul. Conq. 1 : Quod n aliquis rem pattmodum ealumniatu$ 
fueritei nee teetee halwerU nee warrantum, et rem reddat etfarie^ 
faduram cut de jure competit. 
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negative; that is, that there never had been such 
a contract as the plaintiff alleged. 

Although we have no express information on the 
point, we may reasonably conclude that compurgation 
was not allowed in cases where the plaintiff could 
prove his demand by calling the legal witnesses who 
had attested the contract. Otherwise the absurdity 
would follow, that the oath of a defendant, backed by 
relatives or friends whom he vouched for a belief in 
his integrity, would be sufficient to discredit the posi* 
tive testimony of those whom the law had appointed 
as trustworthy witnesses. And this view is confirmed 
by what we know of wager of law in later times. 
This was not permitted when the debt claimed was 
secured by a deed or other specialty which spoke for 
itself, but only, as Coke says^ *when it groweth by 
word, so as he may pay or satisfy the party in secret^ 
whereof the defendant having no testimony of wit- 
nesses may wage his law.' 

In his Geschichte des Angdsachsischen Rechts\ 
Phillips considers these witnesses as having judicial 
functions to perform; and indeed treats them as 
identical with the court which took cognizance of 
disputes arising out of transactions which they had 
attested. I cannot, however, think that this view is 
correct. The passages which he cites from the Anglo- 
Saxon laws are those which have been already quoted 
or referred to ; and they certainly do not prove it. 

1 Co.Litt.i»4.b. 

' Sect. 50. Grimm also confounds the witnesses with the court 
in his DeuU. BechU Alter, 779. See ante, p. 85. 
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Thej nowhere say that the witnesses had to act as 
judges; and in the following instance at least they 
are spoken of as different and distinct : Aluricus 
igitur eandem terram Brihtnoto Ahbati liberavit in 
manu primum coram xxiv Judicibus in prcedicto 
locOy deinde etiam similiter fecit coram testibus legal!-- 
bus*. In so far, however, that their evidence was con- 
clusive, it may be taken to have been equivalent to a 
judicial sentence, and this has perhaps misled Phillips 
and others to suppose that they did pronounce such a 
sentence in the character of judges. 

Originally, indeed, there may have been no differ- 
ence between these two characters ; for when all the 
freemen of the hundred attended the gemote or court, 
they necessarily included those who could give evi- 
dence upon the matters that came before it. These 
were as much members of the court as the rest ; and 
their testimony therefore on a disputed question was 
the judicial decision upon it. But afterwards, when 
the court consisted of a limited number, the judges 
and witnesses must have been different persons, al- 
though the effect of the evidence of the latter re- 
mained the same. 

SscTioM YIII. Results of the Investigation, 

Let us now see at what point we have arrived in the 
investigation of the judicial system of the Anglo-Saxons. 

1. We find that courts existed presided over by 
a reeve, who had no voice in the decision, and that 

' Hist. Eliens. i. la 
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the number of persons who sat as judges was fre- 
quently twelve, or some multiple of that number. 
2. The assertions of parties in their own favour were 
admitted as conclusive, provided they were supported 
by the oaths of a certain number of compurgators ; 
and in important cases the number was twelve, or at 
all events, when added to the oath of the party him- 
self^ made up that number. 3. The testimony of the 
neighbourhood was appealed to for the purpose of 
deciding questions which related to matters of general 
concern. 4. Sworn witnesses were appointed in each 
district, whose duty it was to attest all private bar- 
gains and transactions, in order that they might be 
ready to give evidence in case of dispute. 5. Every 
care was taken that all dealings between man and 
man should be as open and public as possible; and 
concealment or secrecy was regarded as fraud, and 
in some cases punished as guilt. When we come to 
consider the * Assise,' as established by Henry II., and 
fully understand the principle of that mode of trial, 
we shall see how, out of these different elements, 
which continued in full force under the Anglo-Nor- 
mans, was produced as last the institution of the jury. 
As yet it had no visible existence, but the idea was 
implied in the requirement that disputed questions 
should be determined by the voice of sworn witnesses, 
taken from the neighbourhood, and deposing to the 
truth of what they had seen or heard. What was 
wanting was to mould this procedure into a formal 
shape, which it did not attain until a century after the 
Norman Conquest. 



CHAPTER V. 

THE ANGLO-NORMAN PERIOD. 



Section I. On the legal Changes introduced by the 

Narmana, 

TN his History of the English Law, Reeve says^ 
-*- * The accession of William of Normandy to the 
English throne makes a memorable epoch in the 
history of our municipal law. Some Saxon customs 
may be traced by the observing antiquary, even in 
our present body of law, but in the establishment 
made in this country by the Normans are to be seen, 
as in their infancy, the very form and features of 
English law. It is to the Conquest, and to the con- 
sequences of that revolution, that the juridical his- 
torian is to direct his particular attention. A new 
order of things then commenced.' 

This is, I believe, a great mistake, arising from a 
want of sufficient knowledge of the legal system of 
the Anglo-Saxons. It would be much nearer the 
truth to say, that that system was unaffected by the 
Conquest — and continued in all its vigour for many 
years after that event. 

With reference to the right which the victory at 
Hastings might be supposed to confer on William, to 
alter the laws and institutions of the country which 
he had successfully invaded, we must not be misled 
by the use of the word * Conqueror.' This in legal 

^ Vol. I. chap. 2. 
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parlance signified merely that he had acquired the 
throne by * purchase,' and not by descent, not that he 
had vanquished the nation over which he began to 
reign, so that he could impose laws upon the people, 
jure belHK 

Nor does it militate against this view, that we 
find William asserting an * hereditary' title, which at 
first sight seems opposed to a claim by * purchase.* 
The fact is, that William, conscious of the weakness 
of his title, resorted to every possible means of 
strengthening it ; and therefore claimed the crown both 
as heir of the Confessor, designating himself in his 
charters, 'Ego Wilhelmus Rex Anglorum hereditario 
jure factus,' and as having had it bequeathed to him 
by that monarch. But this anxiety to make out a 
legitimate title, proves that he did not wish to relj 
upon the right of conquest, which would of course 
have superseded and been paramount to any othen 
At the same time it must be admitted that the words 
armis conquisivit are applied by old writers to his 
acquisition of the throne^ 

There can be no doubt that it was the intention 
of William I. that his English subjects should con-* 
tinue to enjoy the rights and usages to which they 
had been accustomed under the laws of their Anglo- 
Saxon king of the line of Cerdic But it is equally 

^ See this question folly discussed by Sir Matthew Hale, Hut. 
of Common Law^ i. c. 5. Spelman, Gloii. title Conguettus, defines 
the word, id quod a parenttbiu non acceptum^ ted labore pretio vd 
parnmania amparaium poesidemus, Hine Gulidmut L dicUtSTy qui 
Anglinm conquitivity i. e. acquisivit 'purchoied;' non quod $uhegit. 

« See Hickes's Thei. Dm. Bpist. p. 31. 
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certain that much injustice and oppression were prac* 
tised by his Norman followers, who knowing nothing 
of these laws, were disposed to trample upon the 
Anglo-Saxons as a conquered race ; and we can easily 
conceive how often, in the insolence of successful in- 
vasion, might must have triumphed over right, and 
caused an apprehension on the part of the English, 
that they would soon lose their dearly-cherished 
customs, and be subject in all things to the (to them) 
unknown laws and caprice of their Norman tyrants. 
They therefore fondly looked back to the time of 
Edward the Confessor, the last of their legitimate 
sovereigns, as that when they enjoyed their natural 
rights and customs without foreign interference, and 
were loud in their clamours to William to restore to 
them the laws of that king — ^meaning thereby, as I 
conceive, not any particular code enacted by him— i 
but the laws which prevailed in his reign, and which 
had been handed down for generations from their 
forefathers^ and were the inheritance of every Anglo- 
Saxon freeman. 

This view agrees with the expressions used by 
William in the proclamation or charter addressed 
by him in 1070, to * William, Bishop, and Godfrey, 
Portreeve, and all the burgers in London, French 
and English,' in which he says, that his will is that 
they all should have the laws which they possessed 
in the days of king Edward. 

And the statutes which he afterwards promulgated, 
and which are known by the name of Leges Gulielmi 
Conqu^storiSy are headed by the following preface. 
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or title, Cez sont les leis e les custumes que li rets 
WiU* grarOad cUpople de Engleterre apices le cunquest 
de la terre : iceles meimes que li rets Edward, sun 
cusin, tint devant lui. 

Accordingly, we find the distinguishing features of 
Anglo-Saxon jurisprudence retained by the Norman 
king. Of these we may mention the Tvergild, or 
manbote for bodily injuries; the system of mutual 
suretyship (fri'Sborh^ improperly rendered frank- 
pledge) ; the prohibition of suits before the king, un- 
less there was first a fidlure of justice in the hundred, 
or county court ; the necessity of purchases and sales 
being made in the presence of legal witnesses; and 
the use of compurgation and the ordeaP. 

The most important changes in our judicial sys- 
tem made by the Conqueror were, 1, the separation of 
the spiritual and temporal courts ; 2, the introduction 
of the combat, or duel, as a means of determining 
civil suits and questions of guilt or innocence ; and, 
3, the appointment of justiciars, to administer justice 
throughout the realm. 

With regard to the second of these, however. Sir 
Francis Palgrave thinks, that notwithstanding the 
silence of Anglo-Saxon laws and records on the sub- 
ject, trial by battle may have existed in England 
before the Conquest. He says^ ^ It must be admitted 
that an Anglo-Saxon duel cannot be adduced ; but the 
argument which rests upon the absence of trial by 

^ In proof of this see the Leges Gul. Conq. in the Ancient Lawt 
and InstUtttes^ published by the Record Commissioners. 
* English Camnumw, l 224. 
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battle in the courts of Anglo-Saxon origin, is not 
entirely correct. Immediately after the. Conquest, 
the " witnesses " of the church of Worcester offered 
to become the champions of St. Mary, and to defend 
the rights of Bishop Wulstan by combat against the 
claims of the abbot of Evesham. It was in regular 
course, according to the common law, to join battle in 
the county court, when the cause was not removed 
into a superior tribunal. If we reject the subtleties, 
the distinctions, and, above all, the technical expres- 
sions which unquestionably were due to the Anglo- 
Norman lawyers, and invented, or perfected, under the 
Anglo-Norman sovereigns, the principles which govern 
the proceedings of judicial battle are so nearly identi- 
fied with those which are to be collected from the 
Teutonic codes, as to afford a probability that they 
were parts of the Anglo-Saxon law, preserved by the 
usage and traditions of the people.' 

With respect to the justiciars, it has been generally 
supposed that justices in eyre (Justitiarii itinerantes) 
were first established in 1176, by Henry II., for we 
find it recorded that in that year, in a great council 
held at Northampton, the king divided the realm into 
six parts, and appointed three travelling justices to go 
each circuit, so that the number was eighteen in all'* 
Three years afterwards, in 1179, a fi*esh arrangement 
was made, and the six circuits were reduced to four, 
which were distributed amongst fifteen judges^ But 
although the formal ^division of the kingdom into 
separate circuits may have been first made by Henry 

^ Spelman^ Codea. ^ Ibid. 

T.J. H 
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IL9 yet there is no doubt that single justiciars were 
appointed by William L, a few years after the Con- 
quest, who visited the different shires to administer 
justice in the king's name, and thus represented the 
euria regis as distinct from the hundred and county 
courts ^ 

Section IL Modes of Trial in dvil Suits in the 

Anglo-Norman Times. 

The same remark which has already been made, 
with reference to the absence of all mention of the 
form of jury trial in the Anglo-Saxon laws, applies 
equally to the first hundred years after the Conquest. 
It is incredible that so important a feature of our 
jurisprudence, if it had been known, would not have 
been alluded to in the various compilations of law 
which were made in the reigns of the early Norman 
kings. These consist of the Leges GftUielmi Conquest 
toriSj Leges Henrici Primiy and Leges Edrvardi Con-- 
fessoris\ and in none of them is a hint given of the 
existence of the jury. 

But although the jury, properly so called, does not 
yet seem to have been in existence, we find in the 
narratives of several suits, which came before the 

^ Mint autem dehine rex potentissimus jtutUtariot per umun^ 
quamgite seyram. Hen. Hunting. 18, Will. I. 

' With respect to these last, we must not he misled hy the name 
into a supposition that they were laws enacted hy the Saxon Edward. 
They were a collection of such as existed in his time, compiled most 
prohahiy in the reign of Henry II., in order that the English might 
possess a tecord of their old laws, and a guarantee for their con- 
tinuance. See Phillips, Eng. Beicht u. ReehUgeichichte, 



v.] TBIAL IN Cmii SUITS. 99 

courts in those reigns^ distinct traces of a mode of 
trial which easily paved the way for the introduction 
of that system. In order to satisfy ourselves on this 
important point it will be necessary to notice each of 
these briefly in chronological order. 

First then we find a writ directed by William the 
Conqueror to Archbishop Lanfranc, Roger Earl of 
Moreton, and bishop Galfrid, requiring them to sum- 
mon all the shires which were present at the plea of 
lands of the church of Ely held before the last de- 
parture of the Queen to Normandy. To these were 
to be added such of the barons as could conveniently 
appear who held lands of the same church, and who 
had been present at the trial. And when the assem*^ 
bly met» several (plures) Englishmen were to be 
chosen out of those who knew in whose tenure and 
possession the lands lay at the time of the death of 
Edward the Confessor, and they were to confirm their 
statements by an oath (Jurando testentur^). The 
register of Domesday Book was, in fact, compiled 
from evidence of this kind given upon the inquests 
held under the general survey ordered by the Con- 
queror. 

In the &mous pladtum held on Pennenden heath 
in the same reign, when Lanfranc archbishop of Can- 
terbury reclaimed the lands belonging to his see 
which had been seized by Otho the Bishop of Bayeux, 
William's natural brother, during the vacancy that 
intervened after the deposition of Stigand, the matters 

^ Dngdale's Monastiam^ i. 478, cited in Palgrave^s Proofs and 
Ulnstrations, Bn^liih dnnmontcMlih, 

H2 
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in dispute were determined by the men of the whole 
county whom the king summoned to attend, and 
especially those native English who were best versed 
in the old laws and customs. This great cause de- 
tained the assembly three whole days {ed causd totus 
comitattis per tres dies fait ibi detentus), and was 
decided in favour of the archbishop. They also ad- 
judged {/uit ibi diradonatuMy et etiam a toto comi'- 
tatu concordatum et jtidicatum) that the Archbishop 
of Canterbury held the lands in his demesne as free 
and quit of all manner of services, as the king held 
his own lands \ 

We have an account of one other important suit 
in the same reign, which deserves particular attention, 
from the fact that in order to decide it recourse was 
had to the oaths of twelve men ; and this has been 
eagerly seized on as a proof that trial by jury was 
introduced by the Conqueror. It will be found how- 
ever, when carefully considered, by no means to war- 
rant that assertion; and the apparent resemblance 
vanishes when the true nature of the intervention of 
the twelve in this case is properly understood. Pichot, 
the sheriff of Cambridgeshire, had dealt with some 
land as belonging to the king which Gundul^ Bishop 
of Hrof (in Kent), asserted to be the property of the 
Church*. They both appealed to the king, who ordered 
that all the men of the county should be assembled, 
in order that the question might be determined by 
their judgment. Otho, Bishop of Bayeux, presided 

1 Hickes's Thei. DUsert, Eput. 

> Textu9 Boffendia apud Hickes, Tkei, DUiert. Epiit, p. 33. 
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over the court, the members of which were sworn to 
say the truth ^ ; but dreading the power of the sheriff, 
thej decided unjustly in favour of the king's title. 
Otho, not being satisfied, required them to choose 
out of their whole number twelve^ who should upon 
their oaths confirm the judgment which they all had 
given. This was done, and as the names of six of the 
* jurors' have been recorded, it may be interesting to 
mention them. They were Edward of Chippenham, 
Harold and Leofwine of Exninge, Eadric of Giselham^ 
Wulfwine of Landwade, Ordmer of Berlingham, and 
six others of the best men of the county. They re* 
^ tired together for a short time, and on their return 
into court swore that the judgment given was right 
and true. Soon afterward, however, a monk named 
Grim, having occasion to visit Bishop Gundul^ and 
hearing of the decision, declared that the whole body 
was perjured, as he had himself formerly received 
the rents and services from the land in question as 
i agent or bailiff on behalf of the Church. Upon this, 
^ Gundulf went to the Bishop of Bayeux, and told him 
what the monk had said. Otho first examined the 
man himself, and then sent for one of those who had 
taken part in the judgment ; and this person at once, 
with much apparent contrition, confessed that he had 
perjured himself. Another was sent for, who made 
the same confession. The bishop then ordered the 
rest of the court, and also the twelve who had upon 
oath confirmed the judgment, to meet him in London, 

* It is clear from the context that the hom%ne$ comikUCi were 
sworn. 
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where he summoned many of the principal barons of 
the kingdom to come and form a court. These ad« 
judged that the whole of those who originally decided 
the cause had committed perjury, and the land was 
restored to Bishop Gundulf. But inasmuch as twelve 
of them asserted that they had not agreed in the 
judgment of the others, Otho ordered that they should 
clear themselves by the ordeal of hot iron, and when 
they failed in this they were, with the rest of the 
county, obliged to pay a fine to the king. 

It is extraordinary that the true nature of this 
proceeding has escaped the penetration of previous 
writers. They have assumed it to be the first au« 
thentic instance of a trial by jury in this country. 
Even Sir F. Palgrave speaks of the jury in the above 
case giving their verdict against Gundulphus\ And 
Turner, in his History qf the Angh'Saxons^ says, *It 
is not contested that the institution of a jury existed 
in the time of the Conqueror. The document which 
remains of the dispute between Gundulf the bishop 
of Rochester, and Pichot the sheriff, ascertains the 
fact.' But so far from this position being not con- 
tested, it would, I believe, be much more correct to 
say that the jury trial in its form of an inquest by 
twelve men summoned to determine by their verdict 
a disputed fact, was unknown in the time of the Con- 
queror. And the above-cited trial proves nothing in 
£aiVOur of the opposite view. 

In reality the twelve on this occasion were merely 
compurgators, called upon by the president of the 

^ Eng. Comm. i. 2S3. ^ Vol. i. p. fi35. 
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court to support upon oath the suspected judgment, 
or rather testimony (for it was nothing more), of their 
fellows. It is true that they differed from ordinary 
compurgators, inasmuch as they here affirmed testi- 
mony which they had themselves given ; but this wu 
an exceptional case. It was not possible to find 
compurgators distinct from the court, for it was sup- 
posed to consist of the whole county, and therefore 
Otho was obliged to make a portion of the members 
perform that office. And he might not unreasonably 
suppose that by thus diminishing the number, he in- 
creased the sense of responsibility, and had a better 
chance of arriving at the truth. I am satisfied that 
this is the right view of the case, and that except as 
regarded their number, the dtiodecim de melioribus 
comitatuSf here mentioned, had nothing in common 
with the assise or recognition by jurors of a later 
period. We see at once why they were tvodve^ iot 
that was the ordinary number required in compurga- 
tion on grave occasions. 

In the year 1090, in the reign of William Rufus, 
when the citizens of London disputed the title of the 
convent of St. Augustine's at Canterbury to the vill 
of Stonor, we are told that it was decided in the 
same vill by the justiciars {diracionatum est per 
Ju8ticiarios\ that the abbot and his monastery were 
entitled to it and all rights thereunto pertainingH 
From the way in which the chronicler, who was 
himself a monk of St. Augustine's, tells us that the 

^ Chnm. Gul. Thame de rAue geetk Abbatum Sti Ai^uttini 
CantuaricB, apud Twysden. fo. 1793. 
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king favoured the side of the abbot, we may suspect 
that the royal pleasure was not without influence on 
the decision of the justices. But no hint is given 
that there was any intervention of the men of the 
county in giving judgment in this case. It was tried 
and determined by the justices alone. 

In the same reign occurs a writ addressed to the 
sheriff requiring him to assemble the shire of Hamton^ 
and decide by its judgment whether the land of Isham, 
in the time of the king's father, paid rent to the 
monks of St. Benedict. And it is clear that this 
inquest was taken on the oaths of the men of the 
shire ; for afterwards a writ was issued to the sheriff 
ordering him to restore Isham to the abbots 'as he 
proved his claim to it in Hamton, and as it was testi-' 
fied and sworn \' 

But it was not only with regard to land that such 
inquests were taken, for we find a writ in the name 
of Prince William, the son of Henry I., addressed to 
the sheriff of Kent requiring him to summon ' Hamo 
the son of Vital, and the probi vidni of Sandwich 
whom Hamo shall name,' to say the truth respecting 
the freedom from toll of a vessel belonging to the 
abbot of St. Augustine's, which seems to have been 
seized for non-payment of dues. Subsequently, the 
sheriff was directed to restore the vessel to the abbots 
according to the recognition of the good men of the 
county {sicut recognitum fait per prdbos homines 
€0fnitat4s% And in the reign of Henry II. we have 

^ Bndy, Pref. zlix. cited in Palgraye's Proofi and lUustraiumt. 
' Bib. Cott. Joliosj D. lb. This instance is important, as being 
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a writ addressed to Bichard de Lucy and the foresters 
of Windsor to take a recognition, 'by the oaths of 
lawful men of the hundred,' as to a right of pannage 
for hogs claimed by the abbot of Abingdon. 

In the year 1121, Henry I. ordered that a com* 
phunt of the monks of St. Stephen, at Caen, against 
the king's tenants of Bridport, for unlawfully taking 
possession of some lands of the manor of Bridton, 
which they claimed in right of their abbey, should be 
heard before judges, and determined by the affirmation 
of the men of four townships of that neighbourhood. 
On the day appointed Warine, the sheriff of Dorset 
and Somerset, assembled seven 'hundreds^' and the 
cause was heard before them. Sixteen men, consist-^ 
ing of three from Bridport, three from Bridton, and 
ten from the neighbourhood, took an oath that they 
would affirm the truth in the inquisition ; and their 
testimony was, that the land was of old time appurte* 
nant to Bridton, and ought to belong to whoever was 
the owner of that manor. The names of these jurors 
have been preserved, and amongst them we find one 
mentioned as Alwine Bacon, their foreman, {qui erat 
prceposittis^). 

In a county court held in the reign of Stephen 
(a.d. 1153), a cause was tried between the monks of 
Christ's Church, Canterbury, and the sheriff, Radulf 
Picot, as to the right of the latter to levy certain im- 
posts on their lands. Picot himself presided, and the 

one at the earliest, if not the first, where mention is made of the 
prM meini being summoned to determine a dispute- 
^ Vhartal. St. Stephen's at Caen, lb. 
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case was decided in favour of the monks by the judg- 
ment of the whole county. 

In the Chronicle of Battle Abbey we find mention 
made of several actions brought to recover manors and 
lands belonging to the monastery; but nothing is 
there said of a jury, or even a recognition by an 
assise, although the narrative is carried down nearly 
to the end of the reign of Henry 11.^ The causes 
were heard before the king himself in council, or one 
of his justiciars, and determined by the evidence of 
charters and other documents. In one case. Abbot 
Walter prosecuted a claim to some land at Beme^ 
home, which he alleged to have been purchased by a 
former abbot, in the reign of Henry I., and of which 
the monastery had been unjustly deprived. The king 
(Henry II.) appointed a day for the parties to appear 
before him at Clarendon, and thither accordingly 
they came, and the cause was tried in the presence 
of the king. The abbot produced his deeds, and 
judgment was given in liis favour (unanimi con^ 
sensu totitis curiw adjudicatum est\ and a writ was 
issued to the four knights who then held the office 
of sheriffs of Sussex, commanding them to restore 
the land to the abbey, having first ascertained its 
metes and bounds *by the oaths of twelve trust*- 
worthy men of the neighbourhood who knew the 
boundaries*.' 

The last instance we need quote occurred in the 
reign of Henry II. There was a dispute between the 

^ See the Chranicon Moruuterii de Bello* 
« Ibid. pp. 105—110. 
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inhabitants of Wallingford and the Abbot of Abing- 
don respecting the right of the latter to a market in 
their town.' The king accordingly issued a writ to 
Robert Earl of Leicester, Justiciar of England, and 
ordered him to summon the whole county of Berk- 
shire, and cause twenty-four of the elder inhabitants, 
who remembered the times of the king's grandfather, 
Henry I., to be chosen, that they might upon their 
oaths declare whether they had seen a full market 
held at Abingdon in those days. Accordingly the 
sherifl^ under the instructions of the earl, convoked 
the meeting, and the twenty-four chosen jurors swore 
that they had seen and attended a full market therel 
The townsmen, however, suggested to the king that 
the statement was false, and that some of the jurors 
were retainers of the abbey. He therefore ordered 
that a fresh inquest should be held at Oxford, in the 
presence of his justices, and that the jurors should 
be chosen by both sides, out of the county of Berk- 
shire, and the towns of Wallingford and Oxford, The 
result was, that they were divided into three parties, 
each of whom asserted a different right of market ; and 
the Earl of Leicester, who was present, seeing that it 
was hopeless to expect them to agree, left the meeting 
and went to the king, who was then at Salisbury, and 
having informed him of what had happened, told 
him that he himself remembered, when he was a 
boy, seeing a full market at Abingdon so long back 
as the reign of king William. This satisfied the king ; 
who thereupon ordered that the full right of market 
should be confirmed to the abbot, and the townsmen 
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who came to him with their compliant were dismissed 
roughly from his presence ^ 

It is from a careful consideration of these nar- 
ratives that we must derive our knowledge of the 
judicial system under the Anglo-Norman kings. And 
they throw considerable light upon the subject of our 
inquiry. Although the form of the jury did not then 
exist, the rudiments of that mode of trial may be 
distinctly traced, in the selection from the neighbour-* 
hood where the dispute arose, of a certain number of 
persons, who after being duly sworn testified to the 
truth of the facts within their own knowledge. This 
is what distinguishes the proceeding from what took 
place amongst the Anglo-Saxons — ^namely, the choos- 
ing a limited number of probi homines to represent 
the community, and give testimony for them. When 
we come to describe the original constitution of the 
jury, as it appears in the treatises of Glanvill and 
Bracton, we shall see how easy was the transition 
from the mode of procedure which we have just con- 
sidered to that of the assise, or rather that the latter 
was merely a modification of the former. But first 
it will be necessary to say a few words respecting 
the jtididum parium, about which a good deal of 
misconception still prevails. 

Section III. TTie Meaning and Nature of the Judicium 

Parium. 

It is a common but erroneous opinion, that the 
judicium parium, * or trial by one's peers,' had refer- 

1 Bib. Gott Claud. B. vi. 178. Palgrave, clzzz. 
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ence to the jury. This expression has misled many, 
and amongst others Reeves, and one of the greatest 
of our legal authorities — Blackstone — ^who thought 
that in that palladium of the early liberties of Eng- 
land, Magna Carta, trial by jury was provided for, be- 
cause it was there declared that every freeman should 
be tried by the legal judgment of his peers, or by the 
law of the land'. He says, 'The truth seems to be, 
that this tribunal was universally established among 
all the northern nations, and so interwoven in their 
very constitution, that the earliest accounts of the one 
give us also some traces of the other. Its establish* 
ment, however, and use in this bland, of what date 
soever it be, though for a time greatly impaired and 
shaken by the introduction of the Norman trial by 

\ battle, was always so highly esteemed and valued by 
the people, that no conquest, no change of govern- 
ment, could ever prevail to abolish it. In Magna 
Carta it is more than once insisted on as the prin- 

I cipal bulwark of our liberties ; but especially by chap. 

) 29, that no freeman shall be hurt in either his person 

I ^ Reeves sajs, after quoting these words, *that is, by a lawful 

trial: either that by juiy which it was intended to promote and 
patronize ; or by the ancient modes long known to the law of the 
land.' Bli^kstone might haye suspected that the judicium parium 
must mean something di£[erent from trial by jury, for he adds to the 
passage quoted in the text the words 'a privilege which is couched in 
almost the same words with that of the Emperor Conrad two hundred 
years before: nemo benefieium tuum perdaiy niri tecundum coniuetudi- 
nem €Mtece98arum nottrorum ei per judicium parium ntortim. Comm, 
m. c. 23. But he seems to have thought that the institution existed 
everywhere, for he goes on to say, * And it was esteemed in all coun* 
tries a privilege of the highest and most beneficial nature.' This may 
be true of the/tft/tctum parium^ but certainly is not of trial by jury. 
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or property, nisi per legale judicium parium suorum 
Tel per legem terrce^.' 

But the same expression occurs in a compilation 
of our laws of earlier date than Magna Carta. We 
find it in the Leges Henrici Primi. Thus, unus- 
quisque per pares sues judicandus est et e^usdem 
provincicB. The pares, however, here spoken of have 
no reference to a jury. They may possibly include 
the members of the county and other courts^ who 
discharged the function of judges, and who were the 
peers or fellows of the parties before them. In a 
stricter and more technical sense, however, they mean 
the homage or suitors of the baronial courts, which 
had seignorial jurisdiction, corresponding to the haU- 
motes of the Anglo-Saxons, and in some degree to 
the manorial courts of the present day. And the 
words above quoted, from the laws of Henry I., were 
taken by the compiler from the capitularies of Louis 
IX. of France, where we know that no such institu- 
tion as the jury existed until the period of the first 
Revolution. 

It may, indeed, be fairly doubted whether the 

^ In his observations on Magna Carta, Barrington, having no* 
tioed the correspondence of the 29th Chapter with a Norman Char- 
ter nearlj comtemporaneous, sajs, * I should therefore conceive 
that the trial ^^ parei in the 29Ui Chapter of Magna Carta, was 
meant chiefly to relate to the trial of the barons by their peers, 
though it hath, fortunately for the liberties of this country, been 
expounded to extend to the trial of all persons by a jury.' It is 
certainly, however, a mistake to suppose that by the pare9 are 
meant peers in the limited sense of peers of parliament. The latter 
term is derived from the former, but at the time of Magna Carta 
it had a much wider signification. 
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words judicium parium could ever with propriety 
have been applied to the verdict of a jury. It will be 
hereafter shewn how limited its functions were from 
the first ; and we shall see that the jurors were merely 
witnesses deposing to facts with which they were 
acquainted. And it is difficult to understand how 
their sworn testimony in court could have been called 
^judicium. This implies the decision of a judge, and 
such the magna assisaf or jurata patrice^ never gave. 
They came to the court to state upon oath their know-> 
ledge of certain facts, but they were not a part of it^ 
and therefore could not be said to pronounce a judg- 
ment. In the RoUdi Curios Regis^ the entries clearly 
point out the distinction between the verdict of the 
jury and the judgment of the court. The former 
commences with the words Juratores dicunt, the 
latter is headed Jtidicium. And Glanvill, when he 
speaks of the conclusive finding of the juries, says, 
stabit veredicto visineti ; but when of the decision of 
the court consequent upon that finding, he uses the 
expression secundum dictum msineti judiaMtur\ 

In one sense indeed the jury may be said to dis- 
charge judicial functions, and always to have done so 
from the earliest period at which they appear in our 
forensic annals, when they were strictly witnesses. 

^ Tract, de Leg. n. 6 ; v. 4; xm. 7* H* In one passage, Bracton 
may seem at first sight to applj the tenn judicium to a yerdict. 
He says that in a certain case the jory do not commit perjnry : licH 
fac^nt faiuum jndiciam, quia loquuntur Hcundum cameientiam,, 
quiafalli ponunt in judiciis tuis sciat ipse juttitiarius, fo. 289. (a). 
But judicium here means the judging faculty of the mind which 
determines it to a particular conclusion. 
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For the peculiarity by which their evidence was then 
distinguished was, that it was conclusive of the facts 
in dispute. The veredictum of a jury was always an 
estoppel against any averment to the contrary, un- 
less they could be convicted of manifest peijury and 
fraud — and this could only be done by a subsequent 
proceeding. As regarded the trial in hand, their 
testimony (for in old times their verdict was nothing 
more) was taken to be literally and absolutely true. 
Now every court of justice has obviously two distinct 
functions to perform — one of which is to determine 
the facts, and the other to apply the law. The former 
is the appropriate province of a jury, the latter of 
the judge; but inasmuch as the conclusive finding 
of facts is a judicial act, the term judicium may 
perhaps be allowed in that sense to apply to the 
verdict. 

Some writers have supposed that the term judi^ 
cium parium was applied to the decisions of the 
freemen of the old German courts before the feudal 
system sprung up in Europe; and that the pares 
spoken of were the genosseUy or associated members 
of the different districts into which each territory was 
divided. These they imagine to have sat and judged 
in classes according to the rank or occupation of the 
person to be tried. Thus the nobles would judge the 
noble, the peasants the peasant, and so on. But this 
theory is not borne out by the documents and records 
we possess. On the contrary, it may.be safely asserted 
that no such distinction prevailed in those times, 
but the whole body of freemen of the gau or ma7*k 
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fonned the court, and were the triers and judges of 
all persons and cases whatever. 

But to return from this digression. — ^By one of 
the laws of William L, if there was a dispute between 
a lord and his vassal respecting any agreement about 
holding land, the vassal was to prove his case by the 
testimony of his 'peers {par sea pers de la tenure 
fneimes)^ for in such a case he could not vouch a 
stranger^ 

To do suit (sectam) at a county or other inferior 
court was in fact one of the common tenures by 
which land was held, and the suitors, called sectatores, 
or sometimes at a later period pares, were therefore 
bound to give their attendance. Hence when the 
tenant was entitled to claim exemption as being a 
minor, and in ward to the king, or on any other 
ground, he obtained a writ pro eoccmeraiione sectce 
ad curiam comitatus vel bar(yii. And this was said 
to lie ^ where the tenant holdeth his land to do suit 
at the county-court, hundred, or other court-baron or 
wapentake or leet, and he who ought to do the suit 
is in ward unto the king or his committee, and the 
lord of whom he holdeth by such service will distrain 
him to do his suit at his court during the time he is 
in ward unto the king or his committee ^' 

The lord had no voice in the decision come to by 
the homage: he simply presided, and carried into 
effect the judgment'. According to the feudal law of 

1 Leg. Gul. Conq. 23. * Filzherbert, Nat. Brev. 158. 

' Le eoustume de Beauvaisins e$t tele que li Betgneura ne jugeni 
poi en leur eour^ met lee hoTneejugenU Coutumes de Beau vaisis, c. 57^ 

T.J. I 
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Europe, if a vassal had neglected to perform the mili- 
tary service due from him, he was tried by his com- 
peers, his fellow-vassals S and lost his fie^ si de 
vocatione legitimd a domino mo convinci per com- 
pares stios poteritK And in case of a dispute between 
a lord and his vassal, if any member of the court 
knew the truth of the fact he was obliged to make it 
known ; Notandum est qwod de omni contratersia quce 
inter dominum et vasaUum oritur^ si pares veritatem 
noverint omnino cogi ddmU a domino et paribus 
dicere veritatem^. Here we see, as in many other 
instances, the office of trier and witness blended toge- 
ther, but no trace of the intervention of third parties 
corresponding to a jury. 



Section IV. The Courts established by the ASSISES 

DE Jerusalem. 

"We have very scanty information on the course of 
procedure in these feudal courts in Europe, but the 
defect is supplied in a great measure by the invaluable 
work the Livre des Assises de Jerusalem^ which is an 
account of the courts established in Palestine by the 
Crusaders after Godfrey Duke of Bouillon had as- 
cended the throne of the kingdom of Jerusalem, when 
that city had been rescued from the Saracens in the 

^ Mejer says^ that the first mention of the right of vassals to he 
judged hy their peers, occurs in a capitulary of Charles the Bald in 
856. Inititta. Judic. i. 459. 

' Feudorum Lib. ii. tit. 54. 

» lb. tit. 58. 
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year 1099^ Feudal courts were then established on 
the model of those that existed in the countries from 
which the crusaders came ; and as the great majority 
of the soldiers of the cross were from France, the law 
of that kingdom was the one which chiefly regulated 
their procedure. It will be useful to consider what 
this was, that we may see how far writers are mis- 
taken who think that trial by jury may have been 
deriyed from it. 

Grodfrey of Bouillon established two secular courts 
of justice in his new kingdom, one called La HavAe 
CowTy the High Ck)urt, of which he himself as suzerain 
was the chief justiciary; and the other La Cour des 
Bourgeois, or Court of the Burgesses, called also the 
Viscount's Court, presided over by one of his feudal 
lords. The judges of the High Court were the cheva- 
liers who held by tenure of knights' service in capite, 
and of the Burgess Court the townsfolk of the city, 
' the most upright and wise to be found therein.' 

The great barons had feudal courts of their own 
upon the model of La Haute Cour at Jerusalem. To 
these they summoned their tenants just as they were 
summoned to attend the high court presided over 
by the king himself, and within the limits of their 
seignories they had the privilege* of coining money. 
The same rights were enjoyed by the patriarch, the 
archbishops, and bishops, for they held fiefs attached 
to their churches. 



*• There is a yery foil and accurate account of the AuUes de 
Jeruiolem^ and the conrts of Palestine, in WDken's Gesehiehte der 
Kreuzuge, Vol. t. c. 13, and BeUape, nr. Ih. p. 17. 

12 
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In the feudal courts were determined all questions 
in which the lord and his vassals were interested, 
except matters relating to heresy, marriage and wills, 
of which the Church took exclusive cognizance. No 
one, however, had the right to hold a court within his 
fief to whom the privilege had not been granted by 
the superior lord. If any tenant who was himself a 
mesne lord (for sub-infeudation was practised to a 
great extent as in England, until it was prohibited by 
the statute Quia Emptores) usurped such jurisdiction 
improperly, he was held to have forfeited his allegiance, 
and was liable to severe punishment. The vassals of 
those lords who were entitled to hold courts resorted 
to them, and the vassals of those who had no such 
privilege preferred their claims in the court of the 
king or some lord paramount ^ The lord himself pre- 
sided, or he might appoint a deputy, and it was his 
office to fix the time and place of meeting, when and 
where it was the duty of his vassals to attend^ The 
sentence was executed but not determined by him. 
This devolved upon the vassals whom he summoned 
to his court, and all his tenants who might happen 
even though not summoned to be present, might be 
called upon, if the lord thought fit, to take part in the 
judgment. 

^ J/^® words of the Assise 2^1 U 8$ doit darner au sm^^twr 
de qui il tient UJU^ teila court / etseil n'a court, au chef ieianor 
Ch. 259. ^ 

* Les barom et sei^nors du royaume de JerusaUmjtd ont court 
et coure et juetiee, doinent eetre eagee, Uaus^ droituriere, et bom 
juttidere. Ch. 6. 
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In the Haute Cour, where the king himself or his 
substitute presided, the assessors of the inferior feudal 
courts might be summoned to sit^ for they were not 
less the vassals of the crown because they held their 
fiefi from mesne lords. The rights of the sovereign 
were paramount over all. But in the court of a 
crown vassal only his own tenants might sit^ unless 
special permission was obtained from the suzerain to 
call in the tenants of another vassal in cases where it 
was deemed advisable to have the benefit of their 
advice and assistance as judges. 

When a complaint was made, or as we should say, 
an action commenced in court, the defendant was 
summoned by an officer {banier) to appear in person. 
He might, if he had a valid excuse for absence, com- 
mission an agent to state this for him, but the latter 
was obliged to make oath that he had been em-* 
powered by the party for that purpose. If, however, 
the complainant (plaintiff) asserted that the excuse 
was feigned, a second summons was brought to him 
by three vassals^ one of whom represented the pre- 
sident^ and the others the judges of the court. This 
summons was peremptory, and the party must either 
accompany the messengers, or affirm with an oath the 
truth of the excuse which he had previously sent. If 
this excuse was that he was sick or had received a 
wound, the plaintiff waited for a time until he was 
able to inform the court that his adversary had re- 
covered, or his wound was cured, upon which three 
members of the court {paires) were sent to him ac- 
companied by a physician or surgeon sworn to speak 
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the truth ; and if the defendant persisted in saying 
that he was still unable, from his malady or wounds 
to attend, the former examined his body to ascertain 
whether the statement was true^ If found to be true, 
he was allowed to absent himself as long as he kept 
his house {tant com U demora en son hostel) ; if &lse, 
he was ordered to follow them to the court imme-* 
diately, or if he refused, the complainant was forth- 
with put in possession of the disputed property. 

If the defendant appeared, the plaintiff or his 
advocate repeated his complaint : and in most cases 
the former was allowed to claim a delay (demander 
jour) of fifteen days, at the expiration of which period 
both parties were bound to attend at the appointed 
place before sunset, or at all events before the stars 
appeared in the sky, and thrice proclaim, in the 
presence of the lord, if he had arrived, and of three 
of his vassals, their readiness to do right in the 
matter. The plaintiff then repeated his complaint, 
and he was obliged to be careful that he did not vary 
from his original statement, for if he did, the de- 
fendant might demand a fresh delay on the ground 
that it was a new plaint (nouviau claim). 

If only one of the two parties appeared at the 
expiration of the period (which in old legal parlance 
in this country would have been called the essoign 
day) he waited until the stars were visible in the sky, 
and then called out to the vassals or homage in 
attendance, to observe them. He next applied to the 

* If it was an interaal malady of which the party complained, it 
was the duty of the physiciaa toiter tonpaet vehr ton otiim. 



J 
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lord to grant him a certificate, or record of the 
court, that he had kept his day, and to put him in 
possession of the property claimed if he was the plain^ 
tiff, or do him right, if he was the defendant. This 
was accordingly done, and the other party was con- 
cluded in his rights unless he could prove that he had 
been detained by imprisonment^ sickness, or some 
other valid and sufficient cause. 

The modes of proof were, 1, the oral evidence of 
members of the court, {recort de court), or of wit- 
nesses who were sworn to speak the truth ; and if the 
subject-matter in dispute was of the value of a mark 
of silver, they were obliged to make good their tes- 
timony by combat, if challenged by the opposite party ; 
and, 2, the production of documents. 

The members of the court themselves gave evi- 
dence in cases of disputes about the right to the pos- 
session of real property ; and to entitle the demandant 
to recover it was necessary that two of them, at least, 
should state, if appealed to by him, that they had seen 
him or his ancestors in possession of the property, or 
knew that it had been granted to him by the rightful 
owner 

In criminal cases, witnesses, and the judicial com- 
bat with the accuser or his champion, seem to have 
been the admissible kinds of proof. 

But we must notice one remarkable law, whereby, 
if all other means failed, an accused party was allowed 
to assert his innocence. This was by charging the 
court itself with falsehood (/atisser la court), and 
challenging every one of its members to mortal com- 
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bat. But this was a step of imminent peril ; for if he 
did not fight with them all, one after another, he was 
beheaded, and if he did not vanquish them all ia 
a single day he was hanged {il sera pendu par la 
gouley. 

In many respects different courts had, as we might 
expect, different usages; and Jean dlbelin tells us 
that it was the custom for two or more members of 
the court to state what the usage in former times 
had been, and this served for a precedent on the par** 
ticular occasion. 

There were also burgess courts in the different 
towns, corresponding to the Cour de Bourgeois at 
Jerusalem: over these an officer presided, called a 
vesconte (vicecomes), and the court was composed of 
him and twelve jurSs, but nothing is known of their 
mode of appointment. This however is certain, that 
they were a permanent tribunal, and sat as the sworn 
judges of the court'; so that their constitution dif- 
fered little if at all from that of the Scabini in Europe, 
of whom we have already spoken ^ But it was not 
necessary that the whole twelve should sit, for three 
or even two were sufficient to form a quorum. The 

^ Upon the chances of success in such an undertaking, Jean 
d'Ibelin well observes : U me idmhU que nul home, 9% Dieu ne/aiioii 
apertee miracles pour /tii, qui la fauuait en dit, la faunasi en/aii. 
Ch. 112. 

* See Asiises de Jtmualem^ par Beugnot, Tom. n. Introduct. 
p. XX. XL. Im, dee Aeeieee, chap. vn. et seq. 

' In a charter granted to the inhabitants of Acre in 1231^ we 
find the following : Jurare debent Choremanni (t. ^ Jurati) prima 
jus Eedesia se servaturos, jus etiam abbatis et eeelesia sancti Ber- 
nardi; jura viduarum et arphanarum pauperum et divitum, et 
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nature of their duties is shortly summed up in a 
passage of the Assises: Les juris puisque Us sont 
asis en la cart, deivent oyr et escouter la damor et le 
repoTis et Men entendre; et sur ce que Us oront et 
connaistront, doivent faire droit jugement d lor essi- 
ent sans/aueerK 

cmnium haminum tarn extraneomm quam juratarum ntarum wper 
cautU qua oaram ipns venerint ei ad juramsntum tuum perHnu&- 
rini, jns et I^gem dicero, neo omittere propter ffratiam vd timormn 
odium vel amoreau lb. p. 25. n. (d). 
^ Chap. IX. 



CHAPTER VI. 



THE JURY IN THE TIME OF THE PLANTAGENETS. 



Section I. On the ASSISE as established by Henry IL 

WE now come to speak of the Assise which was 
established in the reign of Henry IL, and is called 
by Glanvill, a contemporary and the earliest of our 
juridical writers, regale quoddam henejicium defnentia 
principis de consilio procerum paptdis indultum. In 
another passage he mentions it as regcUis institutio ; 
so that there seems to be no doubt that it owed its 
existence not to custom and usage, but to a positive 
enactment of the king with the advice and consent of 
his nobles. In it we first find the jury in its distinct 
/army but the elements of which it was composed were 
all familiar to the jurisprudence of the time, and we 
shall see that, except as regards its definite constitu- 
tion, it involved no idea novel to the minds of our 
ancestors. 

The a^sisa, or magna assisa, as it was usually 
called ^ was a mode of trial confined to questions 
concerning (1) the recovery of lands of which the 

' The word (usUa means nothing more than statute or enact- 
ment Thus Glanyill sajs that in some cases inferior courts were 
made courts of record per assuam de eontUio regni inde/aetam* 
Tract de Leg. x. c. 10. And one of our old statutes Is entitled 
Aaisa panii et cervmce^ * an ordinance respecting bread and beer.' 
Hence the recognition by jurors was called an assise, because it was 
established by an asneoy or statute of Henry II. 
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eomplamant had been disseized ; (2) rights of advow- 
son; aad (3) claims of vassalage affecting the civil 
status of the defendant. 

In cases of disseisin the demandant and tenant, 
corresponding to the modem plaintiff and defendant^ 
having duly appeared in court, the former * declared' 
in the following plain and straightforward manner : 

* I claim against A. two carucates of land in the 
town of B. as my right and inheritance, of which my 
&ther (or grand&ther) was seized in his demesne as 
of fee in the time of king Henry I. (or after the core* 
nation of our lord the king), and of which he has 
taken the profits to the value of five shillings at the 
least. And this I am ready to prove by (the body 
of) this my fireeman C, and if any mischance happens 
to him, then by another, D.' 

It is important to notice that the person thus 
offered as the champion of the demandant must be 
one who could, from his own knowledge, testify to 
the justice of the claim. He was, in fact, one whom 
the plaintiff vouched as a witness of the truth of his 
assertion with regard to the seizin of his ancestor. — 
But it was sufficient if he could give hearsay evidence 
on oath, derived firom a trustworthy source^: and 
hence the ' declaration' sometimes concluded thus : — 
* And this I am ready to prove by this my freeman N^, 
whose father on his death-bed enjoined him, if at any 
time he heard of a dispute about this land, to give 
evidence of what his father saw and heard respect- 
ing it.' 

^ Glanyill says he must be a penon qui hoe vidit vel audinit. 
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Sometimes it happened that a hired champion 
was named, but this was contrary to law, and the 
other side might object to his competency; for the 
principle of the combat was that the champion should 
be a 'witness of the truth' of the side on which he 
fought; and he gave the strongest possible evidence of 
the sincerity of his conviction by exposing his life to 
peril in the caused And as it was supposed that Grod 
interfered on behalf of rights a defeat was regarded 
as a proof of the falsehood of that side which bub* 
tained it; and hence not only did the party whose 
champion was vanquished lose his suit, but the cham* 
pion was himself punished as guilty of the offence of 
having borne false witness. At a later period in the 
reign of Edward I., the statute of Westminster pro- 
vided that the champion of the demandant should not 
be obliged to swear, de visu et auditu^ as to what he 
had seen and heard, ' because it seldom happens but 
that the champion of the demandant is forsworn, in 
that he sweareth that he or his father saw the seizin 
of his lord or his ancestor, and his father commanded 
him to deraign that right/ 

But the tenant (defendant) was not obliged to 
accept the combat thus offered. He might, unless a 

* Sir Edward Coke assigns a more technical but nnsatis&ctoiy 
reason. He says, (Litt 294 b.) ^ In the writ of right neither the 
tenant nor demandant shall fight for themselves^ bat find a champion 
to fight for them : because if either the demandant or tenant should 
be slain, no judgment could be given for the lands or tenements in 
question. But in an appeal the defendant shall fight for himself, 
and so shall the plainti£F also : for then if the defendant be slain, 
the plaintiff hath the efiect of his suit, that is the death of the 
defendant.' 
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valid objection were taken by his adversary, avail 
himself of the enactment of Henry U., and choose the 
trial by assise, magna assisa damini regisK Such 
an objection was relationship :-^f both parties were 
descended from a common ancestor to whom the land 
in dispute once belonged. This, if asserted by the 
plaintiff might be denied by the defendant; but if 
the &ct were admitted, the next question was, which 
of the two was the nearest in blood to the common 
ancestor, and what circumstance, if any, had hap- 
pened to deprive him of his primd facie right to the 
property, e.g. whether there had been a sale, gift, 
exchange, or forfeiture for felony. In pursuing this 
enquiry as any issue of fact arose between the parties 
it was determined by bodily combat. 

I^ however, the defendant denied altogether that 
he and the plaintiff were descended from a common 
ancestor, the relations of each party were summoned 
into court and examined as to the fact; and if not- 
withstanding their assertion that a common relation- 
ship existed between them, the defendant still denied 
it, recourse was had to the neighbourhood {decurreti" 
dum erit ad vidnetum), whose verdict {veredictum 
mcineti) was conclusive. And if the relationship were 

^ It seems to have been called moffna^ from the importance of 
the questions it was called upon to decide, and the superior station 
of the militet who served on it. Glanvill points out the advantages 
of the assise over the combat, the latter of which was exposed to 
many tedious delays and technicalities, and was, after all, only a 
proof of the sincerity of a single witness, the champion ; cum enim 
ex unius jurati testimonio procedat duellum^ duadecim ad minus 
legalium hominum exi^it ista conHitutio juramenia* ii. c. ?• 
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thus proved, the trial then proceeded in the same way 
as if it had been originally admitted. 

But if the contrary were proved, the plaintiff was 
punished for his unjust attempt to deprive the defen- 
dant of his assise, and lost his cause. 

li^ however, no objection of this kind were raised, 
the next step was to issue a writ of prohibition to the 
inferior court, if the suit respecting the lands had 
been there commenced; — on the ground that the 
cuTna regis had cognizance of the cause, and it wba 
to be determined by the assise. A writ was then 
addressed to the sheriff commanding him to summon 
four knights of the neighbourhood where the dis* 
puted property lay, who were^ after being duly sworn, 
to choose twelve lawful knights, who were most cog- 
nizant of the facts {qui melitis veritatem sciant) ; and 
who were upon their oaths to determine which of the 
litigant parties was entitled to the land. The defen- 
dant was also to be summoned to hear the election of 
the twelve jurors made by the four knights, and he 
might except to any of them for the same reasons 
and in the same way as witnesses might be objected 
to in the courts Christian. When the twelve were 
duly chosen, they were summoned by writ to appear 
in court and testify on oath the rights of the parties. 
They swore that they would not say anything false, 
nor knowingly conceal the truth ; and by knowledge, 
says Glanvill, was meant what they had seen or heard 
by trustworthy information. He then adds, what 
shews in the clearest light how entirely they were 
regarded as mere witnesses, and how different the 
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idea of their functions then was from what it is now. 
When they met to try the case» either they all knew 
who was the rightful claimant, or some of them did 
and some did not ; or they were all ignorant. In the 
last case they testified this in courts and then others 
were chosen who were acquainted with the facts in 
disputed I^ however, some did and some did not 
know them, the latter only were removed, and others 
summoned in their place, until twelve at least were 
found who knew and agreed upon the facts. Also if 
the jurors when chosen were not unanimous, others 
were to he added to the numher until twelve at least 
agreed in &vour of the one side or other. — This was 
called (nforeing the assise. 

The concurrent testimony, or verdict of the jury, 
was conclusive; and there could he no subsequent 
action brought upon the same claim ; for it was a legal 
maxim, that lites per magnam assisam dcmini Regis 
legitime decisce nuUd occamone rite restiscitantur 
imposterum\ 

If the jurors swore falsely, and were convicted, or 
confessed their crime, their punishment was severe. 

^ Asfita venii recognitura 9\ Adam de Greinvill et Willielmus 
de la Folie dwaUaverunt injusti et sine judicio Willielmum de 
Weston de lihero tenemento stto in Suto, post priman coronaiionem 
J)omini Regis. Juratores dicunt quod non yiderunt unquam aliam 
saisitutn de tenemento UlOy nisi Willielmum de la Folie, Et quod 
nesciunt si Willielmus de la Folie dissaisisset eum inde eel non^ 
Cansideratum est qitod alii juratores eligantur qui melius sciant rei 
yeritatem. Dies datus est eis ad diem Mercurii, — Plac. Ab. 11. 
Wiltesir. 

* Glanv. II. c 18. 
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They were deprived of all their personal property, and 
imprisoned for a year at least. They became infamous, 
and incompetent to act as witnesses or compurgators 
in future {legem terrce amiUunt\ but were allowed to 
retain their freeholds. 

We see then that this proceeding by assise was 
nothing more than the sworn testimony of a certain 
number of persons summoned to give evidence upon 
matters within their own knowledge. It is needless 
to multiply proofs of an assertion which does not 
admit of denial or controversy. It will be sufficient to 
give a single instance, taken from one of the chroniclers 
of the time : Cuvnque inde summanita esset recognitio 
dwodedm militum in curia regis fdcienda^ facta est 
in curia abbatis apud Herlavam per licentiam Ra- 
nvlfi de GlanviUa, etjuraverunt recognitores se nun- 
QUAM bciyisse Ulam terram fuisse separatam ab 
ecdesia\ This corresponds to a trial at the present 
day, respecting ancient boundaries or manorial cus- 
toms» where the evidence of the oldest inhabitants, as 
to what they have known in their time, generally 
determines the verdict. The difference however is, 
that in the reign of Richard I., when the dispute men- 
tioned in Jocelin's chronicle occurred, the jury were 
themselves the witnesses, whereas now they derive 

^ Chron* Jocelini de Brakelonda, p. 45, pablbhed hy the Cam- 
den Society. Jocelin wrote the annals of the Monastery at Bury 
St. Edmund's, from the year 1172 to 1202. In claiming the right 
to an adowson, the plaintiff^ in his oral demand before the court, 
said, et H quU hoc voluerit negare^ haheo probas homines^ qui hoc 
viderunt et audierunt^ et parati sunt hoc dira;ti(mare.^-^]KaY, Tract. 
IV. c 6. 



VI.] ASSISE OF HENRT II. 129 

their infonnation from the witnesses, and give their 
verdict accordingly. 

In the jRotuli CuHoe Regis^ published by the 
Record Commissioners, we find numerous entries of 
these 'Assises' and their verdicts, in the following 
form: 

Assisa venit recognoscendum si Hobertus filius 
WaUeri injuste et sine judicio dissaisavit Ysadel de 
Benninton de libera Unemento sua in Benninton irtfra 
assisam. 

JurcUores dicuntt quod non dissaisavit earn ita. 
Judicium. Robertas teneat in pace ; et Ysabd pro 
/also damore sit in misericordia. 

So entirely did the verdict of the recognitors pro- 
ceed upon their own previously-formed view of the 
facts in dispute, that they seem to have considered 
themselves at liberty to pay no attention to evidence 
offered in court, howeyer clearly it might disprove the 
case which they were prepared to support. As an 
example of (his, we may take the following narrative 
from the Chronicle already quoted, which contains 
many curious and interesting illustrations of the man- 
ners and customs of the period. 

Thomas de Burg had obtained the wardship of the 
only daughter of Adam de Cokefield, from the abbot 
of the monastery to whom she had been left in ward 
by her father; and he claimed in her right livery 
of seisin of three manors to which the convent as- 
serted that they had a title ; with respect to two of 
these, they relied upon a decla^tion m^de by Robert 
de Cokefield, the grandfather, on his 4eath-bed, that 

T.J. K 
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he had no estate of inheritance in them, and on a 
deed solemnly executed in open court by Adam, the 
Either, in which he acknowledged that he held the two 
manors of the convent by agreement only for his life. 
Thomas de Burg thereupon applied for a writ to sum- 
mon twelve knights to meet at Theocesberie (Tewkes- 
bury), and take their oaths in the presence of the 
king. The assise met, and the deed was publicly read 
in open court ; but it had no effect, — because, as the 
chronicler says, 'they were all against us' {tota curia 
erat contra nos). The knights on their oaths said 
that they knew nothing of chartularies, or private 
agreements {juramento factOy diocerunt milites se 
nescire de cartis nostriSy w^ de privatis conventions 
}ms)\ but that they believed that Adam and his 
father and grandfather, for a hundred years back, had 
held the manors in fee one after the other. * And so/ 
says Jocelin, * we were disseised by the judgment of 
the court, after much trouble and heavy expense, 
though we kept the old yearly rents.' This was cer- 
tainly a flagrant instance of common repute being 
allowed to outweigh positive evidence ; but we must 
not suppose it to be by any means a solitary case. 

As the names of the jurors who were to form 
the assise were known beforehand, the temptation 
became great to endeavour to secure a favourable 
verdict by bribes, and the practice seems to have 
prevailed to a considerable extent, for no less than 
three statutes were passed in the reign of Edward lU. 
which prohibited the offence under severe penalties* 
Jocelin de Brakelonde also gives an example of the 
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corruption of the times, and the danger of not pro-* 
pitiating the knights who served in the assise. The 
church of Boesford was vacant, and the abbot claimed 
the advowson. An assise was summoned, and five 
of the knights who were in the panel came to the 
abbot and offered to swear in any way he wished if 
he would pay them. He however refused, and bade 
them when they were sworn to speak the truth ac- 
cording to their conscience. Upon this they left him 
in anger, and declared upon their oaths in court that 
he was not entitled to the advowson. 

Although twelve was the most usual, it was not 
the unvarying number of the jurors of assise for 
some years. In the infancy of the institution the 
number seems to have fluctuated according as conve- 
nience or local custom required. An instance of the 
former is mentioned in Jocelin's Chronicle. A fine 
bad been imposed upon the counties of Norfolk and 
Suffolk, and the monastery of Bury St. Edmund's was 
called upon to pay its proportion. The abbot how- 
ever hastened to the king (Henry IL), who was then 
with his court at Clarendon, and exhibited a royal 
charter of exemption from all fines and imposts 
granted by king Edward the Confessor to the lands 
of the convent. Writs were thereupon issued to sum* 
mon six knights of the county of Norfolk and six of 
the county of Suffolk, to appear before the barons of 
the exchequer, and ' recognize' whether the lands of 
the monastery ought to bear part of a general fine 
imposed upon the county; and because they had 
lands in both counties, and * in order to save trouble 

E2 
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and expense/ only six knights ivere chosen^ who went 
to London, and there gave their verdict in favour of 
the abbot, which was enrolled by the justices^ On 
another occasion, when there was a question of juris- 
diction between the abbot and the Archbishop of 
Canterbury, the former in the presence of the king 
offered to put himself upon the verdict of the two 
counties of Norfolk and Suffolk, that he and his 
convent had always had possession of the disputed 
franchise. The archbishop, however, said that the 
men of those counties had great veneration for St« 
Edmund (the patron saint of the monastery), and a 
large part of the lands in them were under the 
abbot's sway, so that he was unwilling to abide by 
their decision?. We find also in the same Chronicle 
that a verdict was taken by consent from sixteen 
lawful men of the hundred respecting the moiety of 
an advowson'. Indeed, it is t;olerably clear from 
Glanvill's treatise that the law on this subject was 
by no means settled in his time, for he puts as a 
difficulty the case of there being no knights of the 
vicinage or county, or fewer than twelve acquainted 
with the facts in dispute, and he asks, without de- 
termining the point, whether, supposing in such an 
event those who were thus qualified as witnesses to 
be on the jury, were to offer to prove their assertion 
by the combat, it would be allowed^? In the case 

^ Justiciarii atitem (utidmiee eerumdictum illarum inralla^ 
verunt. Chron. Joe. de l^nkel. p. 48. 

« Ibii pp. 37, 38. ' « Ibid. p. 45. 

^ Tract, de Legg, ii. c. 21. In the manor of Penryn Farrein, ia 
Cornwall, there was a custom to try an issue with six jaiora, but 
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of an asme de mort cCancestoVy if the question were 
raised whether one of the parties was a minor or 
not, it was determined by the recognition or verdict 
of eight jurors\ 



Section IL What euggeated the idea of trial by Assise ? 

The question now occiifs, what gave rise to this 
institution of the assise, and whether it was developed 
from any modes df procedure previously existing? 
The theory of Phillips, a German writer who has 
investigated the history of our early jurisprudence 
with much learning and ability, is ingenious, and may 
be shortly stated as follows*. 

Owing to the removal by William I. of ecclesi- 
astical causes from the cognizance of lay judges, and 
the gradual increase of the jurisdiction of the Curia 
Regis, the provincial courts, such as those of the 
hundred and shire, lost much of their importance. 
The number of causes there diminished, and the chief 
amount of business was monopolised by the king's 
court'. But, as upwards of a century elapsed from 

this was in 1652 adjudged to be no good custom. By the statute 
34 and 35 Hen. YIII. c. 26, concerning Wales, it was provided 
that trials in the shire and hundred courts of the principality should 
be by verdict of six men. 

^ Ibid. xm. c. 15. The course of practice in the baronial, county, 
and other inferior courts, varied greatly. Ibid. xn. c. 6, 23. 

' See his Engluehe Beichs und Bechis Getehickte, n. $ 50. 

' "VVliile writing this sentence it is impossible not to be reminded 
that, owing to the recent establishment, or, perhaps we should more 
properly say, reparation of the county courts, the converse of the 
statement would now be true. 
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the arrival of the Normans before Justices in Eyre were 
regularly appointed to visit the counties and admi* 
nister the law in the king's name, great inconvenience 
would in the meantime be felt in attending the Curia 
Regis under the old system of procedure. This court 
followed the king's person, whose movements were 
uncertain, and as the judicial combat, which was the 
usual mode of settling disputes, was hampered with 
many formalities and delays, parties often found them* 
selves obliged to travel from place to place before 
they could obtain legal redress. Besides this, they 
would feel the want of judges to decide at the trial, 
who, like those in the county courts, were familiar 
with the parties and their cause of quarrel. Hence 
would arise a wish to provide if possible a tribunal 
similar to the king's court. The judicial members 
of the county court could not all be summoned to 
attend, for they had causes to try at home. Who 
then could be found to supply their place ? It had, 
as we have seen, been the practice for the plaintifl^ 
or, in some cases, the reeve, to nominate what may be 
called a panel of relations and neighbours, out of 
whom the defendant was to choose his compurgators ; 
and, under the altered circumstances of the time, it 
seemed an obvious course to choose a similar panel 
from amongst the members of the court of the district 
in which the litigant parties dwelt. The number 
named would be sufficient to admit of valid excep- 
tions being taken by the defendant against some of 
them, and yet leave upon the panel twelve to coin- 
cide with the number of the judges constituting the 
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county court, whose substitute and representatives 
they were. 

Such is the theory of Phillips ; but it is, upon the 
whole, unsatisfactory, and, in some points, too refined 
to be likely to be correct. According to him the assise 
was a modified form of the county court summoned 
to attend the Curia Regis, and deliver its judgment or 
verdict there. But this is altogether unsupported 
by authority ; nor do I think there is any necessity 
for resorting to such a supposition. It seems to me 
that the matter admits of a much more simple ex- 
planation. In the instances already given of suits 
respecting lands in the reigns of the early Norman 
kings, we have seen that the constant practice was to 
decide the controversy by appealing to the knowledge 
of the neighbourhood where the parties resided and 
the lands lay; and frequently a limited number of 
persons were sworn who represented the vicinage, and 
who stated on oath to whom the property belonged. 
These were called the prcibi et legcdes homines^ and 
ttieir verdict was conclusive of the question in dispute. 
Such were the inquests, of which examples have been 
already given in the preceding chapter ; and when we 
come to speak of the Jurata we shall have occasion 
to consider the subject again more fully. There was 
no difference whatever in principle between those 
inquests and the recognitions by the knights of assise ; 
and it seems to me to be almost as clear as demon- 
stration that the idea of the latter was derived from 
the former. In both cases the verdict was the testi- 
mony of witnesses cognizant of the matter in dispute ; 
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and if we substitute a determinate number of knights 
for the prclbi homines of an ordinary inquest, we have 
at once the assise. 



Section III. Subsequent History of the Assise. 

The first mention of the trial by assise in our 
existing statutes occurs in the Constitutions of Claren- 
don, A.D. 1164, where it was provided that if any 
dispute arose between a layman and a clerk as to 
whether a particular tenement was the property of 
the Church or belonged to a lay fief, this was to be 
determined before the chief justiciary of the kingdom, 
by the verdict of twelve lawful men (recognitione dtuh 
decim legalium hominum). And if they decided that 
it belonged to the Church, then any further plea con- 
cerning it was to be held in the spiritual court ; but 
if to a lay fief, then in the King's Court. 

This was followed by the Statute of Northampton, 
A.D. 1176, which directs the justices, in case a lord 
should refuse to give to the heir the seisin of his 
deceased ancestor, ^ to cause a recognition to be made 
by means of twelve lawful men as to what seisin the 
deceased had on the day of his death:' and also 
orders them to inquire in the same manner in cases 
of novel disseisin. 

It was one of the articles of Magna Charta (a.d. 
1216), that legal suits should no longer follow the 
ambulatory royal court, but be tried in some fixed 
place, and that recognitions by assise should be taken 
in the counties where the lands lay; for which purpose 
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the king was to send into each county two justiciaries 
four times a year, who, with four knights of the same 
county, chosen by the county, were to take the assise, 
and no one else was to be summoned by them except 
the jurors and the parties (nm juratorea et dtice 
partes^). The expression 'take the assise,' here 
means * summon the assise/ in the manner specified 
by Glanvill, and abready mentioned. 

The next legal writer after Glanvill is Bracton, 
wiio lived in the middle of the thirteenth century, 
and we find in him a clear account of the form in 
which this mode of trial was conducted in his time*. 

If no exception could be taken to the assise, and 
the defendant denied the disseisin complained of, the 
first point to consider was, whether all or any of the 
recognitors could be objected to. And as a general 
rule the same causes disqualified a man from being 
on the assise, as disqualified him from giving testi- 
mony as a witness. Such was conviction for peijury, 
which made him no longer law-worthy, as was ex- 
pressed by the old English maxim : 

f^e ne t% otfies fDott^e tjftat t% tnts gs^ts of otjft irolen. 

Other causes were serfdom, consanguinity, affinity, 
enmity, or close friendship. When the objections 
had been disposed of, and the panel was complete, 
one of the recognitors took the prescribed oath, and 

^ ArtieUli Cartw^ § 8. These articles were sealed by King 
John, and afterwards drawn up in the form of a charter, to which he 
also affixed his seal, and so drawn np they constitute the €h:eat 
Charter. The alterations and additions are pointed out by Black- 
otone in his Law Tracts, pp. 290-— 301. 

* Bract. IV. c. 19. 
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the others then, each for himself adopted it. The 
prothonotary of the court next read to the jury the 
issue which they were to try, saying, — 'Ye shall 
declare on the oath which ye have taken, if N. has 
unjustly and without judgment disseised M. of his 
tenement in such a vill, since such a time, or not^ 

The jiuy were then to retire to some priyate 
place to consider their verdict, and no one was allowed 
to have access to them until it was delivered. I^ 
however, they could not agree, other recognitors were 
empanelled, in number equal to the dissentient mino- 
rity, provided it consisted of at least four ; and these 
either joined the former jury and discussed the matter 
with them, or they might deliberate apart ; and the 
conclusion to which they came was considered the 
verdict, which agreed of course with the view of one 
of the two parties into which the jury had been 
divided. Judgment was then given in conformity 
with this verdicts But if any of the jurors said that 
they were ignorant of the &cts of the case, others 
were added who knew the truth, until the requisite 
number was obtained. 

In the treatise called * Fleta,' which was written 
in the reign of Edward L, the practice appears sub- 
stantially the same. When a party complained of a 

^ There is^ however, a passage in Bracton which seems to imply 
that it was the duty of the judge to satisfy himself of the truth of 
the verdict of the assise : Sed cum ad Judicem perHneat justum 
proferre jtidieium et reddere^ oporUbit eum dUi^miter ddHberoTB ei 
examinare $% dicta juratarum in $$ teritatem cantineant, ct n eorum 
juttum »it judicium vd faUuum^ ne n contingat cum judicem corum 
dicta icqui et eorum judicium^ ita/alium/aciat judicium wl/aiuum^ 
IV. c. 19. § 6. 
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disseisin a writ was issued to the sheriff, and it was 
his duty thereupon to convene a number, not exceed- 
ing twenty-four, of 'free and lawfiil men' of the 
vicinage, out of whom in the presence of the parties 
(if they chose to attend) he nominated twelve in- 
different persons, who then either all, or to the 
number of seven at least, proceeded to view the 
property in dispute. After having done this, their 
names were enrolled, and they were then summoned 
by two freeholders to appear at a fixed time and 
place before the justices of assise, ready to make re- 
cognizance, that is, try the question of disseising 

In modem times the grand assise has been now 
and then summoned by a writ of right ; and I believe 
the last recorded instance of it occurred in 1884, 
which led to two trials, the second of which took 
place in 1838, when four knights girt with swords and 
twelve other recognitors acted as the jury in a trial 
at bar in the Court of Common Pleas, and were ad- 
dressed by Chief Justice Tindal in summing up, as 
' Gentlemen of the grand inquest' and ^recognitors of 
the grand assise ^' The writ of right, and all pro- 
ceedings by the assise, were finally abolished by Stat. 
3 and 4 WUUam IV. c. 27. 

Section IV. On the tri€U by the Jurata, and the meaning 
of the expression Assisa vertitur in Juratam. 

So far we have been considering the assise, which 
we see was in its original constitution nothing more 

^ Fleta, n. c« 5. ' Davies 9, Lowndes, 5 Bid;^. N. C. 161. 
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than a body of twelve knights empanelled to de- 
termine by their testimony a disputed question of 
seisin of land, right to an advowson, or villenage. But 
we find in Bracton and Fleta and other old legal 
writers, a distinction drawn between the assise and 
jurata^ to which it is necessary carefully to attend. 
What is the meaning of such expressions as these : 
^ Uti^m recognitio procedere debeat in modum assisw 
Td juratOB^ * Capitur assisa in modum assisw^ quod 
quidem non esset si caper etur ut jurataK *Cadit 
assisa et vertitur in juratamK^ * Capienda erit assisa 
in modum assisce^ secus vero si in modum juratce^'f 
And in both the above-named authors we have chap- 
ters entitled Qualiter assisa vertitur in juratam. 

The subject is involved in an obscurity which 
perhaps cannot now be wholly removed. This arises 
from the absence of any precise information respect- 
ing the mode in which the jurata was first formed 
and how it came into existence. No account of this 
has been transmitted to us by contemporary writers 
to whom its use was familiar, and we are lefl to find 
our way through the darkness, relying upon the aid 
of analogy, and probable conjecture drawn from the 
incidental notices of the subject that occur in our 
old chroniclers and legal writers. 

The theory of Meyer is that the jurata^ as distin- 
guished from the assisa, is the real jury of modem 
times, and that it is derived from the Cour-Basse of 
the kingdom of Jerusalem, the knowledge of which 

^ Bract IV. c. 19. * ji,^ ^^ ^ s pieta, iv. c 9. 
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was brought to England by the numerous crusaders 
and pilgrims who visited the Holy Land. His argu- 
ment however is chiefly based on the assumption that 
the word jurata^ as a mode of trial, first occurs in 
Bracton, who wrote a century after Glanvill, and after 
the Crusades had in the interval taken placed But 
this is a mistake; for although Bracton is the first 
writer who discusses the precise question in what 
cases the (issiaa vertitur injuratarn^ Glanvill distinctly 
notices iYiQJurata as existing in his time. He men- 
tions it when treating of purprestures, that is, tres- 
passes or encroachments committed against the public, 
as, for instance, in building upon the king's highway' ; 
and says that inquisition is to be made of these before 
the justices per juratam patrice sive visineti, and 
whoever is convicted is to be in the king's mercy ; 
which Glanvill explains to mean a fine imposed by 
the oath of legal men of the neighbourhood. 

The problem is to discover what was the origin 
and constitution of the jurata of which Glanvill 
speaks ; — and it seems to me that the solution is to 
be found in the early forms of procedure resorted to 
to determine disputes concerning laud or other pro- 
perty, such as we have seen took place in the ancient 
suits, of which several instances have been previously 
given. 

It has been sufficiently shewn that in those cases 

^ Dofit cet (mvrage (Glanvill) tine te reeontre ni U nom 

dejury, ni la ehote m^fne^ quaiquil y sait 90uvent question de fassise. 
Origine dee Inet. Judic. n. 169. 

• Tract, de Leg. ix. c \\* 
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the mode originally adopted in the Anglo-Saxon 
times was to refer the question to the knowledge of 
the comitatus or county, and afterwards, in the Anglo- 
Norman, as a more convenient method, to allow the 
neighbourhood to be represented by a certain number 
of the inhabitants p7'obi et legates homines, who stated 
upon oath on whose side the right lay^ These, there- 
fore, were called the jurata patriae, or often simply 
the patria, as representing the country, whose de- 
cision this verdict was deemed to be. They spoke of 
matters within their own knowledge — being, in fact^ 
nothing more than witnesses who testified to the 
truth of matters notorious in their district. Of such a 
jurata patriae the Chronicle of Jocelin de Brakelonde 
affords several good examples. On one occasion the 
Abbot of St. Edmund's offered that the question of 
disputed right to an advowson should be determined 
by the oath of the party claiming adversely to the 
convent. He, however, reftised to swear ; and it was 
then agreed on both sides that the matter should be 
decided by the oaths of sixteen lawful men of the 
hundred, and these declared on oath that the title was 
in the abbot. Another instance of the same number 
of jurors is mentioned in the Chronicle in the case of 
an afiray attended with bloodshed. An oath was 
administered to sixteen lawful men, and when they 
had given their verdict, or attestatio, as it is called 

' The Great Charter (a.d. 1215) proyides that amercements or 
fines shall be made in due proportion to the nature of the ofienoe, 
{secundum modum delicti^) and assessed per facramentum proborum 
hominum de vitneto. Art. Chart. § 9. 
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by Jocelin {atsditis eorum attestationibtis) the abbot 
excommunicated the offenders. And we frequently 
find in Glanvill the expression decurrendum erit ad 
visineturn^ or words to the same effect ; which mean 
that recourse must be had to the knowledge of the 
neighbourhood where the parties dwelt, to determine 
some question of fact asserted on one side, and de- 
nied on the other. But it does not appear firom him 
that there was any number limited for this purpose, 
although we may suppose, from analogy to the assise, 
that twelve would be the most usual. The testimony 
thus borne by the neighbours was called their testi- 
monium ^ix veredictum^. 

Hence I conclude that, in the earliest times, dis- 
putes respecting lands were decided by the voice of 
the community of the county or hundred, as the case 
might be, where the parties lived ; that afterwards a 
select number was substituted for the whole, who gave 
their testimony upon oath, and therefore were called 
the ' jurata ;' and that this suggested to Henry H. and 
his councillors the idea of the assise, which was nothing 
but the jurata in a technical form, and limited to 
milites, or knights who were summoned by a writ of 
the sheriff in virtue of a precept from the king. 

But the term 'assise' had a technical meaning, 
and was applied only to those proceedings the direct 
object of which was either the recovery of land or 
realty in some shape, or the determination of the fact 
of villenage. In these cases the verdict of the re- 
cognitors was confined solely to the question of the 

^ Tract, de Leg, n. c. 6. § 4 ; t. c. 4 ; ix. c. 11. § 2 ; xiv. c. 3. § 5. 
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rightful seisin of the land, or the civil status of the 
individual, but in the course of the enquiry many 
other issues might be raised ; as for instance, whether 
the plaintiff was entitled to proceed by way of assise, 
on account of not being a freeman, but a * villain ; ' 
or whether a particular deed had been executed or 
not. It became necessary to determine these ques« 
tions ; but the jury in doing so could not act in their 
capacity of recognitors of assise, in which they were 
limited to the single duty of deciding the issue of 
seisin or disseisin. Hence in such cases the expres* 
sion was used assisa vm^titur in juratam^ or with 
perhaps less accuracy the questions were said to be 
decided per assisam in mod/am juratoe^. I cannot 
however quite satisfy myself whether the same assise 
went on with the inquiry in the new character of 
jurata^ or a fresh process issued, and proceedings 
commenced de novo where questions arose in the 
progress of the suit which did not fall properly within 
the province of an assise of recognitors to determine. 
I think, however, that the former is the preferable 
view, and this is assumed by Reeves in his account 
of the matter*. He says that when any issue arose 
upon a fact in a writ of novel disseisiui mort ^ ancestor ^ 
and the like actions, which fact the parties agreed 
should be enquired of by a jurata^ nothing was more 
natural, nor indeed more commodious, than that, in- 
stead of summoning other recognitors, as in Glanvill's 
time, the assisa summoned in that action should be 

1 See Flcta, iv. c. 16. 

' HisU Engli$h LaWy i. c. 6. 
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the jurors to whom they might refer the inquiry. 
This was generally the case; and then the lawyers 
said, cadit assisa et vertitur in juratam ; the assise 
was turned into a jury, and the point in dispute was 
determined by the recognitors, not in modum assisce, 
but in modum jurat(B\ 

As an illustration of the principle on which the 
distinction between the assisa and the jurata pro- 
ceeded, may be mentioned the case of actions brought, 
where the subject matter of dispute was consecrated 
land or buildings. Here there could be no right of 
private ownership', and therefore there could be no 
disseisin^ which always meant the ouster of the right- 
ful owner. Hence, if any trespass or encroachment 
was conmiitted upon such tenements, an assise did 
not lie, but a jurata was empanelled to enquire con- 
cerning the trespass. In such cases, to use the ex- 
pression of the legal writers of that age, Cadit assisa 
et non breve, et vertitur assisa in juratam^y ad inqui^ 
rendum de transgressions^ si facta fuerit in re sacrd^ 
quia nvUa ibi est disseisina utper juratam emsndetur 
transgression. So also in the case of any public build- 
ing, a wrongful occupation of it was not considered 
a disseisin, but a purpresture or trespass, and the same 
rule prevailed. 

^ EtUaeo ipto remanei auigOy et plaeitum super exeepiione ipsa 
inter iptoi lUigantes deinde esse poterit. Super Me autem exeeptume 
reco^itianem desiderare potest alteruter lUigantiumj et earn haheire 
poterit. Olany. xm. c. 20. 

^ Coke says that burglary may be committed in a church as being 
the domus mansionalis of Almighty Qod, 3 Inst, c 14. 

^ Fleta, lY. c. 14. 

T. J. ^ 
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Where a question arose whether the tenement 
claimed by the plaintiff lay in the vill and coxmty 
named in the writ, and the jurors were unable to 
determine it, it was the duty of the judge, with the 
consent of both parties, to order a perambulation; and 
this was designated by the expression cadit assisa in 
perambulationemK And if a deed attested by wit- 
nesses were pleaded in bar of the right claimed, then 
the rule was, that the parties must proceed by an 
assise taken in the form of a jurata, and by the wit- 
nesses named in the written instrument'. 

It seems to have been usual, if not necessary, that 
both parties should give their consent to enable the 
proceeding to take place in technical form, per 
jurataTthy and on this account, even if the verdict were 
erroneous, no attaint or conviction of the jury could 
follow, quia non erit loctis convictioni propter con- 
sensum. In such case the jury were looked upon as 
arbitrators chosen by the litigants to decide their con* 
troversy, whom therefore it would be unjust to punish 
for a mistaken finding'. Nay, more than thi£f, when a 
man put himself upon the jurata to determine a dis* 
puted issue, it was looked upon as his own mode of 
proof, voluntarily chosen, and therefore he had no 
right to quarrel with the result whatever it might 

1 Fleta, IV. c. 15. « lb. c. 16. 

5 Uiraque panfaeitjuratam qiiotijudicmn per commtum etper 
juratam terminabitur negotium sine cdiqud eanvictiane. Bract, it. 
c. 23. £Jn plusurs maneres tount cuiiset chaunges ateuns jeiouei 
en temps ascuns a toutes jours par assent des partes jesques en jures. 
...Si ehet r assise (eadit €usisa) et pur assent des parties saient lee 
jurours/aits come juges arbiters. — Britton^ c. 51. 
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be : quia si quce partium venire vdlet contra dicta 
juratorum, ita diceret probationem suam esse fal- 
sam^ But yet Bracton tells us, that if the objection 
of TUlenage were taken in order to deprive the plain- 
tiff of his right to the assise (for no villain could 
proceed bj that mode of trial), and the jury found the 
&et against him, they might be convicted if they were 
wrong, provided the plaintiff could prove this, either 
by another jury of twenty-four, or by the testimony of 
*his relations'. But in all cases where the trial was 
by way of ^ assise,' and not ^ jurata,' the jurors might 
be attainted for a wrong verdict, quia assisa capta 
est in modum assisce, et non juratceK 

An ancient statute, the date of which is uncertain, 
provided that in cases where land of trifling extent 
and value, such as an acre or toft, was claimed, the 
justices might award a jury of twelve free men une 
jurre de xii franks hommes, instead of the grand 
assise, to spare the service of twelve knights, par 
espargnir le travaiUe de xn cAivalerSy and these 
were to take an oath to speak the truth sans dire 
a lour ascient^ that is, without being obliged to say 
that it was of their own knowledge ^ The meaning of 
tills seems to be, that they were not restricted to 
giving evidence of what they had seen or actually 
known themselves, but might deliver their verdict 
upon such information as they believed to be true. 

1 Bract. IV. c. 34. « lb. nr. 23. 

3 AjuraUiy however, might he attainted if it gave a wrong veiv 
dict in a matter which touched the king. — Bract. 290. 
^ Cotton. MS. Appendix to Statutes. 

L2 
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This was a step towards the reception by the jury of 
evidence from witnesses in court. Gradually the 
justices appointed to hold the assise were directed to 
entertain other questions than those concerning land« 
And special judges seem to have been from time to 
time nominated for this purpose distinct from the 
regular justices of the bench, and these visited the 
counties, travelling circuit as at the present day. 
Thus by Stat. 13 Edw. L c. 30. (a.d. 1286), it is pro- 
vided that to avoid the delay and expence of bringing' 
parties to Westminster, inquisitions of trespass and 
other pleas, wherein small examination is required, 
shall be determined before the justices of assise, and 
the writ to the sheriff for summoning the jury is to 
be in the following form : — 

Prcecipimtis tibi qttod venire facias coram Jtistu 
ciariis nostris aptid Westmonasterium in Octabis 
sancti Michaelis nisi talis et talis tali die et loco ad 
partes iUas venerint, dtu)decimy SfC.^ 

In 1306 we find the word assisa applied to a trial 
of an action of trespass and false imprisonment '. 

The machinery for this mode of inquiry was 
ready in the existence of the jurata, so familiar to the 
people, in the sense here explained, in the decision of 
disputes. And the assisa supplied the model of the 
form in which it was thenceforth to appear. The 

^ It is desemng of notice, that althongh the statute is entitled 
* Of the authority of Justices of Nisi Prius, the word prim does 
not occur in the \mt of venire faciae there given and addressed to 
the sheriff. It was not inserted until afterwards. 

s Rot. Pari. i. 206. 
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transition from a Tarying number of neighbours 
assembled at a county or other court, to that of a 
fixed number, namely twelve, summoned to the assise 
court, was easy and slight; and the verdict of the 
jury was originally neither more nor less than the 
testimony of the latter'. 

1 The eailieat lecoid extant of a trial by a regolatly conetitnted 
jurata is, I belieTSf that of an action of ejectment between Edward 
I. and the Bishop of Winchester in 1290, respecting the right to the 
cnstody of the Hospital of St. Julian at Southampton. It is fonnd 
in the RoL Pail. i. 19. It may be interesting to give the names of 
the juTOTB who gave that verdict for the king, ' in ei^u* rei iMttr 
mtmium' they affixed their seals. Thomas Peveril, Henry Atte- 
cruche, John de Langele, John Fere, Thomas do Yyneter, Walter de 
Letford, Nicholas Gese, Adam le Horder, Hugh Sampson, Henry 
le Lang, John Wrongy, and John Page. At this time the pleading? 
in an action were identical with those at the present day. See an 
action of trespass brought by the parson of Chipping Norton against 
another parson, for turning him ont of his honse on a Sunday. Rot 
Pari. I. 96. There the sheriff is Erected to bummon tawtly-faur 
jurora. 



CHAPTER VII. 

THE JURY CEASING TO BE WITNESSES, BECOME 

JUDGES OF EYIDENCE. 



Section I. Mode of Trial where Witnesses were named 

in Deeds. 

THE inquiry in which we have been engaged has 
made it abundantly clear that the verdict of 
the jurata, as well as the assise^ was founded on the 
personal knowledge of the jurors themselves re- 
specting the matter in dispute, without hearing the 
evidence of witnesses in court. But there was an 
exception in the case of deeds which came into con- 
troversy, and in which persons had been named as 
witnessing the grant or other matter testified by 
the deed. And as this seems to have paved the way 
for the important change whereby the jury ceasing 
to be witnesses themselves, gave their verdict upon 
the evidence brought before them at the trials, the 
subject deserves attentive examination. 

In Glanvill's time the usual mode of proving 
deeds the execution of which was denied, was by 
combat, in which one of the attesting witnesses was 
the champion of the plaintiff. If the name of no 
attesting witness was inserted in the deed, the combat 
must be maintained by some other person who had 
seen or knew of the execution ^ Another mode of 
proof was by a comparison of the disputed deed with 

^ Tract de Leg. x. 12. § 3. 
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others admitted or proved to have been executed by 
the party; — but this, which would at the present 
day be entirely a question for the jury, was deter- 
mined then by the courts In the case of contracts^ 
where the creditor could produce no deed or mort- 
gage or other security in support of his claim, the 
temporal courts took no cognizance of the matter ; 
but the question was treated as one of broken faith, 
and referred to the spiritual tribunal {Curia Chris- 
tianitatis^). 

At a later period, when Bracton wrote and the 
judicial combat in civil suits was falling into disuse, 
disputes arising out of deeds and charters to which 
there were attesting witnesses were determined by 
their evidence. And it has been the general opinion 
that they were included in the jury and formed part 
of it. Thus Sir F. Palgrave says^ * when a charter 
was pleaded, the witnesses named in the attesting 
clause of the instrument, and who had been present 
on the Folkmoot, the shire or the manor-court when 
the seal was affixed by the donor, were included in 
the panel; and when a grant had been made by 
panel, the witnesses were sought out by the sheriff 
and returned upon the jury.' And there are two 
old statutes the language of which obviously favours 
this interpretation. The first of these is the 52 Hen. 
in. c. 14. (A.D. 1267), which after mentioning the 
exemption from serving ^in assises, juries and in- 
quests,' enjoyed by those who had obtained grants 
or charters to that effect, provides, that * if their oaths 

^ Tract, de Leg. x. 12, § 4. « Ibid. § 1. ' Eng. Camm. i. 
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be so requisite that without them justice cannot be 
ministered, as in great assises, perambulations^ and 
in deeds of writings of covenants, where they he 
named as witnesses^ or in attaints and in other cases 
like, they shall be compelled to swear, saving to them 
at another time their foresaid liberty and exemption.' 
Next follows the Statute of Westminster, 13 Edw. L 
c. 88. (a.d. 1285), which enacts that if assises and 
juries be taken out of the shire, no one shall serve 
upon them who holds a tenement of less than the 
value of forty shillings yearly, except stich as be mt- 
nesses in deeds and other writings^ whose presence is 
necessary, so that they be able to travel {J/tboran^ 
dwm}). Now certainly if we confine our attention to 
these statutes, the view above mentioned seems to 
be the true one. But it may perhaps be doubted 
whether it is correct, and whether it is right to say 
that the attesting witnesses were included in the 
panel of jurors. There are two valuable chapters in 
Fleta on the subject of the proof of deeds, which 
throw considerable light upon the question. We there 
find the testes clearly distinguished from the patriat 
juratores and recognitores. Thus, * si testes et jura- 
tores dicant quod cartam illam nunquam mderunt* — 
*Cum autem testes et recognitores in curice compos 
raerinV — *Probari enim poterit carta alio modo 
qtiam per testes et per patriam sicut per collationem 

^ The original is, non ponatur in eis cUiquU qui mintu tenement 
turn haheat quam^ &c. In the Statutes at Large, this passage is ren- 
dered^ * none shall pass in them but mch as hold a tenement of less 
than the value,' which is directly contrary to the sense. See Fleta, 
iv. c. 5. 
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sigillorumK' — ^The writs to the sheriff directing him 
to summon recognitors, beyond doubt included the 
attesting witnesses ; but it does not therefore follow 
that the latter sat as part of the jury. Their attend- 
ance was necessary, and therefore it was the duty 
of the sheriff to have them in court. And as their 
evidence really determined the question at issue, 
parties might not improperly be said to be tried by 
them as well as by the jury, or, in the language of 
the times, * to put themselves upon the witnesses and 
the county' — se ponere super testes in carta nominates 
et super pairiamK The form of writ to the sheriff \xk 
such a case was the following. 

Rex Vicecomiti salutem. 
Summone^ 8fC. A.B. Sfc. testes nominates in cartd 
quam D. in curid nostrd prottdit^ Sfc. Et prasterea 
tot et tales tarn milites quam liheros et legates homines 
de visnetOy quod sint coram, Sfc. ad recognoscendum 
super sa^cramentum suum si, Sfc. 

With respect to the tot et tales, here mentioned, it 
appears that the number of the jurors or patria, as 
distinct from the witnesses on these occasions, varied 
in different cases. We find a writ for summoning 
nine ; and it is deserving of notice that here only 
three attesting witnesses are specified ^ which looks as 

^ Defide eartarum^ c. 33 ; De probatiane eartarutn, c. 34. 

' Fleta, Lib. vr. cap. 33. It is upon this fonn of expression 
that Sir Francis Palgrave seems to rely in support of his assertion 
that, the witnesses were included in the jury. Compare Bracton, 
IV. c. 15. 

' Summone, ^.A.B, C. testes nominatos, 4^. et prwter xUos 9 
tarn milites quam alios, <^c. <id recognoscendum, ^c. Ibid. § 3. 
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though they were to be added to the jurors at the 
trial, and thus make up the number twelve. Some* 
times the recognition was made, or, in other words» 
the verdict was given by the witnesses alone ^ But 
the most usual number of jurors summoned besides 
the witnesses was twelve'; and if we are to suppose 
that the latter sat with them, then the jury frequently 
consisted of a greater number than twelve ; which is 
certainly contrary to the general opinion, and to the 
preponderating weight of precedent and authority ^ 

And the language of the statute 12 Edward U. 
c. 2. (a. b. 1318) seems to me to be more consistent 
with the view which I have ventured to take of the 
separation of the attesting witnesses from the jurors, 
than with that which supposes them to have formed 
part of that body. The words are, * Also it is agreed 
that when a deed, release, acquittance, or other 
writing, is denied in the king's court wherein wit* 
nesses be named, process shall be awarded to cause 
such witnesses to appear as before hath been used . . . 
Yet the taking of the inquest shall not be deferred by 
the absence of such witnesses.' If the witnesses in 
such cases formed part of the jury panel we should 
hardly expect to find a statute so worded which seems 
to contemplate a special process to compel their 
attendance. 

In reality, however, since the jurors themselves 

^ Ibid. § a « Ibid. § 2. 5. 

' It mtiBt, howeyer> be admitted that there are passages in Fleta 
which favour the opposite view. Thus, probetur carta et eonventio 
per testes^ licet domeitid nn^, simol cum aliis de jurati^ td per coU 
lationem, vel alio modo, C. 16. 
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were originally mere witnesses, there was no distino- 
tion in principle between them and the attesting wit- 
nesses ; so that it is by no means improbable that the 
latter were at first associated with them in the dis- 
charge of the same function, namely, the delivery of 
a verdict, and that gradually, in the course of years, 
a separation took place. This separation, at all events, 
existed in the reign of Edward III. ; for although we 
find in the Year Books of that period the expression, 
'the witnesses were joined to the assise/ a clear dis- 
tinction is, notwithstanding, drawn between them. 
Thus, in a passage where these words occur, we are 
told that a witness was challenged because he was of 
kin to the plaintiff; but the objection was overruled 
on the ground that the verdict could not he received 
from witnesses f but from the Jurors qf assise. And it 
was said that when the witnesses did not agree with 
the verdict in an inquest, or, in other words, when the 
verdict was against evidence, the defeated party might 
have an attaint^ 

Section II. Mode of Trial per Seotam. 

Besides the trial by an assise or jurata, Bracton 
notices another mode of determining disputes. This 
was when a party made a claim, et inde produdt 
sectam. The meaning of this is, that the claimant 
offered to prove his case by vouching a certain number 
of witnesses on his behalf who had been present at the 
transaction in question. The defendant, on the other 

1 23 Aflsis. 11. 
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hand, rebutted this presumption by producing a larger 
secta^ that is, a greater number of witnesses on his 
side, whose testimony, therefore, was deemed to out- 
weigh the evidence of his opponent. This was called 
the defence per legem ; and the suit was terminated 
without any intervention of a jury*. 

Inasmuch, however, as the evidence of defendant'^ 
secta was not deemed to be an absolute proof, but 
merely raised a presumption in his favour sufficient 
to countervail the presumption on the other side, he 
was not allowed to resort to this mode of rebuttal 
where the complainant could produce evidence of a 
different character, such as a deed or charter. If this 
was denied, the case was to be tried pei^ patriam^ ot 
per patriam et testes in cartd Tiominatos. But if the 
plaintiff produced his secta, and the defendant had 
none, but was obliged to rely upon his own denial, he 
was not (at all events in the instance given by Brax- 
ton of an action for dower, unde nihil habety) allowed 
to put himself on the country, but the plaintiff re^ 
covered by force of the secta ^, or the defendant was 
called upon to wage his law ; that is, he was obliged 
to bring forward double the number of witnesses 
Educed by his opponent until twelve were sworn. It 
seems that if he could procure that number to swear for 
him he succeeded in resisting the demand. Here there 
was no Interposition of a jury at all, but the dispute 

1 Bract. 290. b. 3 iM 

^ If neither side had a secta, then, in the words of Bracton, d$ 

veritate ponunt se iuper patriam, pro defedu tectcs^ vel aiieriui 

prohationit, quam ad manum n<m habuerint. 
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was decided solely by the witnesses, according as the 
requisite number preponderated. An exception, how- 
ever, was made in the case of merchants and traders, 
for they were allowed to prove a debt or payment 
'per testes et patriam^. 

The proceeding per sectam appears to have been 
unknown in Glanvill's time; at least he does not 
mention it, but says, as we have already noticed, that 
in cases where the plaintiff could produce no written 
document in support of his claim, the spiritual court 
alone took cognizance of the matter, and dealt with it 
as a sin committed on the one side or the other, either 
in the demand or the denial. It is, however, easy to 
see that the principle of the procedure is the same 
as prevailed in compurgation. There the plaintiff or 
accuser, as the case might be, supported his assertion 
by the rim-ath^ that is, the oaths of persons who 
swore to their belief in its truth; and the party 
attacked defended himself by the cyre^th^ or oaths of 
compurgators, who swore that they believed in his 
denial. This mode of compurgation was known as 
the lex mantfesta ; but it was provided by one of the 
articles of Magna Charta that no man should be allowed 
to put another to such a defence by his own bare 
assertion, unsupported by trustworthy witnesses^ 

^ Bract, fo. 315. b. Fleta, n. c. 64. This iecta must not be 
confounded with the suitors of the county and baronial courts, who 
were also called secta. On the latter^ see Flet ii. c. 05, and ante 
p. 66. n. 2. 

' Nullui h€Ulivtu de ccetero ponat aliquem ad legem manifestam 
nee €ui juramentum simplici loqudd md sine teatilms Jideltbus ad hoe 
inductii. There is some difficulty as to the proper translation of 
this passage. Ponere aliquem ad legem manifestam no doubt means 
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Section III. On the personal knowledge of the Jury as 

distinct from the Evidence. 

As the use of juries became more frequent, and 
the advantages of employing them in the decision of 
disputes more manifest, the witnesses who formed the 
secta of a plaintiff began to give their evidence before 
them, and, like the attesting witnesses to deeds, fur- 
nished them with that information which in theory 
they were supposed to possess previously respecting 
the cause of quarrel. The rules of evidence now be- 
came more strict, and except as regards the right of 
the jury to found their verdict upon their own private 
knowledge, of which we shall speak presently, the 
trial was conducted on much the same principles as 
at the present day. Thus in the eleventh year of 
Henry IV. we find the judges declaring, * que le jury 
apres ceo que ils furent jur^s, ne devient veier, ne 
porter ovesque eux uul auter evidence, sinon ceo que 
a eux fuit livrere par le court, et per le party mis en 
court sur Fevidence monstre,' that is, that the jury, 
after they were sworn, ought not to see or take with 
them any other evidence than that which was offered 
in open courts 

The occasion of this statement was where a plaintiff 
had privately put a juror in possession of a document 

pnttiDg a defendant to his compurgation; but as the loquela is the 
statement of the plaintiff^ and the sua must refer to aliquen^ I 
believe the sentence to be elliptical for nuUus haUivus (sinai) ali" 
quern pmere (^alium) ad Ugem^ ^. And this view is confirmed by 
Heta. 

1 Year Book, 2 Hen. IV. 
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which had not been tendered in evidence, and this was 
shewn by the latter to his fellows when they were 
considering their verdict, which was given in favour 
of the plaintiff. When, however, the matter was 
brought under the notice of the court, they reproved 
the plaintiff for his conduct as improper, and refused 
to let him sign judgment. 

In the time of Fortescue, who was lord chancellor 
in the reign of Henry VI., with the exception of the 
requirement of personal knowledge in the jurors de- 
rived from near neighbourhood of residence, the juiy 
syfitem had become in all its essential features similar 
to what now exists. This will be plainly seen from a 
perusal of the following passages taken from Fortes- 
cue's celebrated treatise De Latidibus Legum Anglice. 

* Whensoever the parties contending in the king's 
courts are come to the issue of the plea upon the 
matter of fact, the justices forthwith, by virtue of the 
king's writ, write to the sheriff of the county where 
the fact is supposed to be, that he would cause to 
come before them, at a certain day by them ap- 
pointed, twelve good and lawful men of the neigh- 
bourhood where the fact is supposed, who stand in no 
relation to either of the parties who are at issue, in 
order to inquire and know upon their oaths, if the 
fact be so as one of the parties alleges, or whether it 
be as the other contends it, with him. At which day 
the sheriff shall make retiu'n of the said writ before 
the same justices, with a panel of the names of them 
whom he had summoned for that purpose. In cas^ 
they appear, either party may challenge the array. 
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and allege that the sheriff hath cited therein partially 
and in favour of the other party, viz. by summoning 
such as are too much parties in the cause and not 
indifferent ; which exception if it be found to be true 
upon the oath of two men of the same panel, pitched 
on by the justices, the panel shall inmiediately be 
quashed, and then the justices shall write to the 
coroners of the same county, to make a new panel : in 
case that likewise should be excepted against^ and be 
made appear to be corrupt and vicious, this panel 
shall also be quashed. Then the justices shall choose 
two of the clerks in court, or others of the same 
county ^ who, sitting in the court, shall upon their 
oaths make an indifferent panel, which shall be ex- 
cepted to by neither of the parties; but being so 
impanelled, and appearing in court, either party may 
except against any particular persons, as he may at all 
times and in all cases, by alleging, that the person so 
impanelled is of kin, either by blood or affinity, to 
the other party ; or in some such particular interest, 
as he cannot be deemed an indifferent person to pass 
between the parties; of which sort of exceptions 
there is so much variety, as is impossible to shew in a 
small compass.' 

* Twelve good and true men being sworn, as in the 
manner above related, legally qualified, that is, having 
over and besides their moveables, possessions in land 
sufficient (as was said) wherewith to maintain their 
rank and station, neither suspected by, nor at vari- 
ance with either of the parties ; all of the neighbour- 

1 These are called Miton. 
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hood ; there shall be read to them in English, by the 
court, the record and nature of the plea, at length, 
which is depending between the parties ; and the 
issue thereupon shall be plainly laid before them, con- 
cerning the truth of which, those who are so sworn, 
are to certify the court: which done, each of the 
parties, by themselves or their counsel, in presence of 
the court, shall declare and lay open to the jury all 
and singular the matter and evidences, whereby they 
think they may be able to inform the court concerning 
the truth of the point in question ; after which each 
of the parties has liberty to produce before the court 
all such witnesses as they please, or can get to appear 
on their behalf; who being charged upon their oaths, 
shall give in evidence all that they know touching the 
truth of the fact concerning which the parties are at 
issue ; and, if necessity so require, the witnesses may 
be heard and examined apart, till they shall have 
deposed all that they have to give in evidence, so that 
what the one has declared shall not inform or induce 
another witness of the same side, to give his evidence 
in the same words, or to the very same effect. The 
whole of the evidence being gone through, the jurors 
shall confer together, at their pleasure, as they shall 
think most convenient, upon the truth of the issue 
before them; with as much deliberation and leisure 
as they can well desire, being all the while in the 
keeping of an officer of the court, in a place assigned 
them for that purpose, lest any one should attempt 
by indirect methods to influence them as to their 
opinion, which they are to give in to the court. 

T.J. M 
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Lastly, they are to return into court and certify the 
justices upon the truth of the issue so joined, in the 
presence of the parties (if they please to be present), 
particularly the person who is plaintiff in the cause ; 
what the jurors shall so certify, in the laws of Eng- 
land is called the verdict. In pursuance of which 
verdict, the justices shall render and form their judg- 
ment.' 

Here we see that the jury were still required to 
come from the neighbourhood where the fact they 
had to try was supposed to have happened ; and this 
explains the origin of the venue {vicinetum\ which 
appears in all indictments and declarations at the 
present day. It points out the place from which the 
jury must be summoned. 

This is well illustrated by Arundel's case, which 
occurred in the reign of Elizabeth^. He was indicted 
for murder, alleged to have been committed ' in the 
city of Westminster, in the county of Middlesex, to 
wit, in a certain street there called King Street, in 
the parish of Saint Margaret in the same county of 
Middlesex,' and the jury was returned de vicineto 
civitatis Westmonasterii. He was found guilty, and 
it was moved in arrest of judgment that the venue 
ought to have been out of the parish, and not out of 
the city. The judges met at Serjeants' Inn, and 
'after many arguments' solemnly determined that 
every trial should be out of such place which by 
presumption of law can have the best and most cer- 
tain knowledge of the fact : and because the parish 

* 6 Co. Fep. 14. 
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shall be intended to be more certain than the city, 
inasmuch as when it is alleged to be in a city, it shall 
be taken in law to be less than the city, the trial was 
held to be insufficient, and a venire de novo was 
awarded to try the issue again, on the ground that the 
life of the prisoner was never in jeopardy. — And on 
the trial of Reading in the reign of Charles 11., where 
the prisoner objected to a juror on the ground that 
he was on terms of friendship and intimacy with the 
prosecutor, the Lord Chief Justice of the Common 
Pleas, Sir Francis North, said, * And do you challenge 
a juryman because he is supposed to know something 
of the matter? For that reason the juries are called 
from the neighbourhood, because they should not be 
wholly strangers to the fact^' 

It was in consequence of this principle of the 
original constitution of the jury, that it was for a long 
time held that their private knowledge of facts might 
influence their verdict as much as the oral and written 
evidence which was produced in courts And there- 
fore they might bring in a verdict, although no proofs 
were offered on either side. 'For/ says Blackstone, 
* the oath of the jurors to find according to their 
evidence was construed to be, to do it according to 
the best of their own knowledge'/ And it was said 
by the court of Common Pleas in BushelTs case^ 
(A.D. 1670), that the jury being returned from the 

1 7 State Tr. 267- 

' So also with the Dicasts of Athens: ovliv yap ol^at hoKci 
*irpo<rZ€X<r0ai vfitv Xoyuv ovhi fiapTvpiav o<ra ti9 <ra<pS^ olhev avTO^» 
Msch. Con. Timarchum, 

' Comm. m. 374. * Yaughan, Rep. 135. 
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vicinage whence the cause of action arises, the law- 
supposes them to have sufficient knowledge to try 
the matters in issue, ' and so they must, though no 
evidence were given on either side in court;' — ^and 
the case is put of an action upon a bond to which the 
defendant pleads solvit ad diem^ but offers no proof; — 
where, the court said Uhe jury is directed to find 
for the plaintiff, unless they know payment was made 
of their own knowledge, according to the plea.' This 
is the meaning of the old legal doctrine, which is at 
first sight somewhat startling, that the evidence in 
court is not binding evidence to a jury'. Therefore, 
acting upon their own knowledge, they were at liberty 
to give a verdict in direct opposition to the evidence, 
if they so thought fit. Thus we find Sir R. Brooke, 
who was recorder of London in the reign of Edward 
VL, laying down the law as follows*: 

^As to that which has been said by the king's 
attorney, that there ought to be two witnesses to 
prove the fact, it is true that there ought to be two 
witnesses at least where the matter is to be tried by 
witnesses only, as in the civil law ; but here the issue 
was to be tried by twelve men, in rohicJt case wit- 
nesses are not necessary ^ for in many cases an inquest 
shall give a precise verdict, although there are not 
witnesses, or no evidence given to them. As, if it be 
found before the coroner, super visum corporis, that 
I. S. killed the dead person, and he is arraigned and 
acquitted, the inquest shall say who killed him, al- 

» Ibid. 152. 

' Reniger 0. Faf^ssa, Plowd. Comm. 12. 
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though they have no witnesses ; so that witnesses are 
not necessary, but where the matter is to be tried by 
witnesses only. For if witnesses were so necessary, 
then it would follow that the jurors could not give a 
verdict contrary to the witnesses ; whereas the law is 
tjuite otherwise, for when the witnesses for trial of a 
fact are joined to the inquest, %f they cannot agree 
with the jurorsj ths verdict of the twelve shall be 
taken, and the witnesses shall be refected' 

One reason for allowing this sort of discretion to 
the jury seems to have been that they might escape 
the severe penalties of an attaint, which they did if 
they could shew, by any additional proof, that their 
verdict was according to the £ict» although not ac- 
cording to the evidence produced before them in 
court; and the law charitably presumed that this 
additional proof was known to them at the time of 
giving their verdict*. 

When, however, attaints fell into disuse and the 
practice of new trials was introduced, juries were no 
longer allowed to give verdicts upon their own know- 
ledge ; and it was laid down as a rule that where they 
were acquainted with any facts material to be known, 
they ought to inform the court, so that they may be 
^wom as witnesses; and it has been said that 'the 
fair way is to tell the court before they are sworn 
that they have evidence to give*.' 

And now, so different is the principle on which the 

^ Blackst. m. 374. 

' ] Salk. 405. For an instance of tk juryman being sworn to 
give evidence, see 18 State Tr. 123, and see note to Vol. 6. 1012. 



166 JURY CEASE TO BE WITNESSES. [CH. 

jury find their verdict, that it would be a reason for a 
new trial if they were told by the presiding judge to 
take into account and be guided by their own know- 
ledge of facts derived from any source independent 
of the evidence before them. In one case ^ within the 
present century this was made the ground of an appli- 
cation for a new trial. An information was filed 
against a party for publishing a malicious and seditious 
libel relating to the Luddite riots; and the judge 
who tried the case was alleged to have told the jury 
in the course of his summing up that, with respect to 
certain acts of outrage which were averred in the 
information, they were at liberty to refer to their own 
personal knowledge, if they saw any of those acts 
committed. A motion was made for a new trial upon 
this and other grounds ; and the judgment of Lord 
EUenborough shews that, if the jury had been told 
to consider their own previous knowledge as any 
evidence of the facts, it would have been a fatal 
misdirection. He said, ^ The material objection upon 
which the rule was obtained was founded upon a 
supposed misdirection of the learned judge at the 
trial, viz. that he had referred, in aid of some defect 
of evidence, to the personal knowledge which the 
jurors might possess, for proof of the fact that out- 
rages had been committed at Nottingham ; for as to 
their having been also committed in the neighbour- 
hood of Nottingham, I do not think that it is material 
to prove both. It now appears, however, from the 
report, that the judge did not lay any stress on the 

^ B. V. Sutton, 4 M. and Sd. 540. 
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personal knowledge which the jury might be supposed 
to possess in order to aid any defect of evidence. On 
the contrary, it appears that he considered the evi- 
dence as fully sufficient to establish a verdict in favour 
of the crown; only he made the observation with 
reference to what they knew, as a matter of illus- 
tration, that it formed a part of the history of the 
county, that such outrages had been committed, as if 
he had said every one must be aware of what had 
passed before their own eyes, and at their own doors ; 
but he did not advise them to rely on that as a 
source of information on which they were to found 
their verdict, but only that it might make the proof 
more satisfactory to their minds^ if they knew what 
had passed, because no one can have any reason to 
doubt what he knows and sees. It is conclusive, I 
think, upon the report, that the judge did not leave 
this to the jury as forming a branch of evidence of 
itself.' 

It was on account of the principle of personal 
knowledge being required in the jury that it was, 
in old times, a good ground of challenge that they 
were not hundredors of the district where the cause 
of action arose. The Stat. 27 Eliz. c. 6, however, en- 
acted that it should be sufficient if two hundredors 
were on the jury for the trial of issues joined in any 
personal action : and now, by 6 George IV. c. 50, 
the jurors need only be good and lawful men of the 
body of the county. 



CHAPTER VIIL 

JURY SYSTEM IN CIVIL TRIALS. 



Section I. The Jury Process. 

AS it was an essential principle of the jury trial from 
the eariiest times, that the jurors should be sum- 
moned from the hundred where the cause of action 
arose, the court, in order to procure their attendance, 
issued in the first instance a writ called a venire facids^ 
commanding the sheriff or other officer to whom it was 
directed, to have twelve good and lawful men from the 
neighbourhood in court upon a day therein specified^ 
to try the issue joined between the parties. And this 
was accordingly done, and the sheriff had his jury 
ready at the place which the court had appointed for 
its sitting. 

But when the Court of Common Pleas was severed 
from the Curia Regis, and became stationary at West- 
minster (a change which took place in the reign of 
King John, and was the subject of one of the pro- 
visions of Magna Charta), it was found to be very in- 
convenient to be obliged to take juries there from all 
parts of the country. And as justices were already in 
the habit of making periodical circuits for the purpose 
of holding the assise in pleas of land, it was thought 
advisable to substitute them for the full court in banc 
at Westminster, in other cases also. The statute 13 
Edw. I. c. 30, was therefore passed, which enacted 
that these justices should try other issues, 'wherein 
small examination was required,' or where both 
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parties desired it, and return the inquests into the 
court above. This led to an alteration in the form 
of the venire ; and instead of the sheriff being simply 
ordered to bring the jurors to the courts at Westmins- 
ter on a day named, he was now required to bring them 
there on a certain day, ^nisi prius,' that is, unless before 
that day the justices of assise came into his county, 
in which case the statute directed him to return the 
jury, not to the court, but before the justices of assise. 
Still, however, a practical hardship remained ; for 
as the sheriff was not obliged to return the writ of 
venire until the day on which he brought the jurors 
into court where the justices were sitting, the parties 
had no means of knowing anything of them before- 
hand, or ascertaining whether they had any just cause 
of exception against them. This led to the passing of 
the Statute 42 Edw. III. c. 11, which provided that no 
caused should be tried at nisi prim until the sheriff 
had returned the names of the jurors to the court. 
Another change now took place in the venire. That 
part relating to nisi prius was taken out, which was 
thus restored to its original form ; but the sheriff pur- 
posely delayed to comply with its exigency, and the 
juries not being summoned by him, did not attend on 
the day named in the writ. He, however, returned 
their names in a panel or slip of parchment to the 
court, so that the parties had an opportunity of seeing 
them, and making the necessary inquiries^ A fresh 

^ Stat. 6 Geo. IV. c. 50, directs the sherifF to return the names, 
abodes, and descriptions of a nnmber of jurors, not less than fort^r- 
eight nor exceeding seventj-two, taken from the ^Jurors' Book,' 
which is annually made up for each county from lists returned from 
each parish therein of persons qualified to serve as jurors. The ori- 
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writ was then issued in consequence of the seeming 
neglect of the sheriff, called a distringdSy or in the 
Common Pleas habeas corpora juratorum^ which com- 
manded him peremptorily to have the bodies of the 
jurors in court on a day therein named, unless before 
that day {nisi pritis) the justices of assise should come 
into his county. And such is the present form in 
daily use. The first mandate in the venire^ with re- 
spect to the day when the jury are to appear, is inva^ 
riably disobeyed, and the distringas is the writ which 
really determines the time and place of the trial. 
Whether it is advisable thus to encumber the process 
by a fiction may well admit of doubt. It has too long 
been the disgrace of the English law that it pertina- 
cloudy adheres to forms which are inconsisteiit with 
truth. Nor can any reason be assigned for doing so, 
except the unsatisfactory one, that the falsehood de- 
ceives nobody. But surely it is better to make the 
form correspond with the reality, and not accustom 
ourselves to the use of language which is either un- 
meaning or untrue, and in some cases both. 

In the Third Report of the Common Law Com- 
missioners (1831) they say, ^It is indeed very difficult 
to shew sufficient reason for having any writ of venire 
faciaSy distringas^ or habeas corpora Juratorum^ issued 
with reference to the individual cause. The statute 
which requires the same panel to be returned for all 
the common jury causes tried at any assises or sitting 
oiNisiPrius^ has, in effect, virtually superseded these 

ginal reason for inserting the abodes and descriptions of the jurors is 
stated in Stat. 27 Eliz. c. 6, to be, that the sheriff might know acco* 
rately upon whom to levy the ' issues,' or fines, for non-attendanoe. 
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writs, and their only effect is to inflict expense and 
inconvenience upon the parties.' 

That an ill use was sometimes made of the know- 
ledge which the return to the wnire affords, is tole- 
rably clear from passages that occur in the Flumpton 
Correspondence in the reign of Henry VII.* In one 
instance' the writer, John Pullan, who dates his letter 
from ' Lyncolns Inne at London/ says with reference 
to a trial which was about to take place, ^ The copie 
of the retome and pannell I send to you inclosed herein 
for more suretie, as tother letter is delivered. Sir, to 
speak of the labour I made to the contrary, I have 
written the circumstance thereof in my master letter, 
and surelye it was to the uttermost of all my power. 
It is so now I understond, they will have a habeas 
corpora againe the jurours retomable octabis Trinu 
tatiSj so that they may have a distress with a nisi 
prius againe Lammas Assise. Therefore, Sir, between 
you and my lady, ye must cause speciall labour to be 
made, so it be done privily, to such of the jurours as 
ye trust will be made friendly in the cause.' It seems 
that in this case, for some reason, the Court of Com- 
mon Pleas awarded a new venire^ directed to the 
coroners, upon which Pullan wrote to Sir Robert 
Plumpton, urging him as follows: *I would your 
mastership made special labour to have one indifferent 
pannell of the coroners ; they must be laboured by 
some friend of yours^' 

^ Pablisbed by tbe Camden Society. 

< p. 131. For other instances see tbe same Correspondence, pp. 
132, 134 and 161. ' lb. p. 141. 
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We see here that mention is made of a panel to 
be returned by the coroners, and the reason is this. 
The officer whose ordinary duty it is to provide jurors 
for the trial of all matters, whether civil or criminal, 
is the sheriff of the coiinty where the venue is laid. 
But if at the time of awarding the writ of venire 
facias, that is, the precept directing the jury to be 
summoned, it is known that the sheriff is not indif- 
ferent between the parties, the venire is not directed 
to him, but to the coroners. If any valid exception 
lies against these, the writ is directed to two clerks 
of the court, or to two persons of the county nominated 
by the court and sworn. These are called elisors^ or 
choosers, and it is their duty to return the jury when 
neither the sheriff nor coroners are competent to 
do so. 

If a sufficient number of jurors returned by the 
sheriff do not appear, the deficiency is made up by 
empanelling bystanders present in court. This is 
called a tales de circumstantibus, the first mention of 
which occurs in Stat. 35 Hen. YIII. c. 6, where it is 
enacted that in civil causes the justices, upon request 
made by the party, plaintiff or defendant, shall have 
authority to command the sheriff to name and ap* 
point, as often as need shall require, so many of such 
other able persons of the county then present at the 
assises, or nisi prius, as shall make up a full jury, 
which persons shall be added to the former panel, and 
their names annexed to the same. And by 4 and 5 
Phil, and Mary, c. 7, the same rule was extended to 
criminal trials and actions upon penal statutes. The 
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proceedings in respect of a tales de drcumstantibtis 
are now regulated by Stat. 6 Geo. IV. c. 50. § 37. 

Section IL On SpecicU Juries. 

It has been said by authority that it cannot be 
ascertained at what time the practice of appointing 
special jurors for trials at nisi prius first began, but 
that it probably arose out of the custom of appointing 
jurors for trials at the bar of the courts at Westmins- 
ter, and was introduced for the better administration 
of justice, and for securing the nomination of jurors 
duly qualified in all respects for their important 
ofiice'. The first statutory recognition of their exist- 
ence occurs so late as in the Act 3 Geo. IL c. 25. 
But the principle seems to have been admitted in 
early times. We find in the year 1450 (29 Hen. VL) 
a petition for a special jury, that is jurors ^ who dwell 
within the shire, and have lands and tenements to the 
yearly value of xx/.' to try a plea which it was sup- 
posed might be pleaded in abatement on a bill of 
appeal of murder^ The statute of George II. speaks 
of special juries as already well known, and it declares 
and enacts that the courts at Westminster shall, upon 
motion made by any plaintifi^ prosecutor, or defendant, 

1 B. 17. Edmonds, 4 Barn, and Al. 477* In the oldest book of 
practice in existence, Powell's Aitomej^f Academy, 1623, (cited hy 
Bentham in his Art of Padcing Special Juries) no such term as 
special jnry occurs. Eightpence a-head is there stated as the fee 
allowed to jurors at JVtn Priue in London, and fourpence to tales- 
men. B7 24 Qeo. IL c 18, the fee for each special juryman was 
fixed at one guinea. 

2 Rot. Pari. V. 213. 
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order and appoint a jury to be struck before the 
proper officer of the court where the cause is de- 
pending ' in such manner as special juries have been 
and are usually struck in such courts respectively 
upon trials at bar had in the said courts.' And 
although Section 1 7 provides for the return of pro- 
perly qualified jurors, and the attendance of the sheriff 
in any cause arising in any city or county of a city or 
town, it says nothing as to the qualification of the 
jurors or the attendance of the sheriff in causes arising 
in a county at large; 'leaving that to be enforced 
according to antecedent practice, which may well be 
supposed to have been more perfectly established in 
the cases of counties at large than in smaller districts, 
by reason of its more frequent occurrence ^' 

The practice with respect to forming or * striking,' 
as it is technically called, a special jury at the present 
day is as follows. Each party is entitled to have the 
cause tried by such a jury, and the attorneys on both 
sides, and the under-sheriff or his agent, attend before 
the proper officer of the court with the special jurors' 
list, which, under the provisions of 6 Geo. IV. c. 50, 
the sheriff is directed annually to make out from the 
jurors' books; and from among those described in 
that book as Esquires, or as persons of higher degree, 

^ R. «. Edmonds, 4 Barn, and Al. 477* A rule was made in 
Trinity Term, 8 Will. III. that when the master is to strike a juiy, 
viz. forty-eight out of the Freeholders' Book, he shall give notice to 
the attorneys of hoth sides to be present, and if the one comes and 
the other does not, he that appears shall, aocordinp to the ancient 
eour»e, strike out twelve, and the master shall strike out the other 
twelve for him that is absent. See 1 Salk. 405. 
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or as bankers or merchants ; and tickets correspond- 
ing with the names of the jurors on the list being 
put into a box and shaken, the officer takes out forty- 
eight, to any of which names either party may object 
for incapacity; and supposing the objection to be 
established, another name is substituted. The list of 
forty-eight is next> and at a subsequent period, re- 
duced by striking off, before the same officer, the 
names of such twelve jurors as either party shall in 
his turn wish to have removed ; and the names of the 
remaining twenty-four are then inserted in the writ 
of distringas as the jurors to be summoned for the 
cause, which persons are then summoned by the 
sheriff to attend the trials 

Sbction III. On Challenges. 

The right of challenge is almost essential for the 
purpose of securing perfect fairness and impartiality 
in a trial. It was in use amongst the Romans in 
criminal cases, and the Lew Servilia (b.c. 104) enacted 
that the accuser and the accused should severally pro- 
pose one hundred jvdiceSy and that each might reject 
fifty from the list of the other, so that one hundred 
would remain to try the alleged crime. In this coun- 
try the right has existed from the earliest times. The 
tenant in GlanvilFs time might object for good cause 
to any of the recognitors of the assize ^ And Brac- 

^ Stephen's Blackstone, m. 591. The ayerage cost of a special 
jury is about £25. 

^ Excipi autem poaunt jurataret ipii eitdem modii quibtu et 
testes in curia Chriitianitatis juste repelluntur. — ^Qlanv. n. c. 12. 
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ton tells us that a person put upon his trial might, if 
he had just cause to suspect any of the jurors to be 
influenced by improper feeling towards him, object to 
their being on the inquest, and cause them to be re- 
moved ^ 

But not only jurors, but the judge himself, might 
be refused for good cause, according to the old law of 
England^. And this corresponds with the recusatio 
jvdicis mentioned in the code of Justinian^ But it 
soon ceased to be allowed in our courts, and on that 
account the four knights who elected the grand assise 
were not challengeable ; ' for that,' as Coke says*, * they 
be judges to that purpose, and judges or justices can- 
not be challenged.' And he adds, ' that is the reason 
that noblemen, that in case of high treason are to 
pass upon a peer of the realm, cannot be challenged 
because they are judges of the fact.' But this seems 
a very inconclusive reason, for the same would apply 
to ordinary jurymen, who are judges of the fact, and 
yet may be challenged. 

The true ground of the rule with respect to peers 
sitting as the High Court of Parliament to try such 
a case is that they are then judges of the law as well 
as the fact, and are therefore no more challengeable 
than the judges of the courts of common law and 
equity. But this does not apply to peers sitting 
during the recess of parliament in the court of the 

^ Braot. in. c. 22. « Bract, v. c. 15. Fleta, vi. c. 37- 

' Liceat «t, qui ruspeetum judkem ptUat^ aniequam lis inchoetury 

earn recusare, ut ad alimn eurreUur, libeUo reeutcUianis ei porrecto^ 

Cod. m. tit. I. 16. 
* Litt 294, a. 
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Lord High Steward, who is then, as has been already 
noticed, the sole judge of matters of law ; and the only 
reason that can be given for the rule that even there 
they cannot be challenged, seems to be the unsatisfac- 
tory one assigned at the trial of Lord Audley in 1631, 
namely, * because they are not upon their oath, but 
upon their honour, and a challenge is tried whether 
he {i. e. the juror) stands indifferent being unsworn \' 
Challenges are of two kinds : 1. to the array ; 2. to 
the polls. 1. We have previously mentioned the cases 
in which the writ of venire is directed to the coroners, 
or elisors, instead of the sheriff, and a challenge to the 
array is always grounded upon some matter personal 
to the officer by whom the jury has been summoned, 
and their names arrayed or placed upon the parch- 
ment or panel, whereon they are returned in writing 
to the court. Upon trials for felony this panel is not 
published or made known until the sitting of the court 
at which the trial takes place, and therefore that 
sitting necessarily furnishes the first opportunity of 
making any objection to it. Upon other trials, and 
in the superior courts, the parties have notice of the 
jurors chosen by the sheriff when he makes his return 
to the venire^ as has been explained in the section on 
the jury process. But it is an established rule that 
a challenge to the array or to the polls cannot be 
made until the actual appearance of a full jury ; and 
no party therefore has an opportunity of making it, 
until the cause has been called on for trial. If twelve 
of those named in the original panel do not appear, 

1 3 State Trials, 402. See also Co. Litt. 156. b. 
T.J. N 
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a tales must be prayed, and the appearance of twelve 
obtained before apy challenge can be made^ 

There can, however, be no challenge of the array 
when the process has been directed to elisors^ because, 
says Sir Edward Coke, they were appointed by the 
court ; but the party may have his challenge to the 
polls^ The array may be challenged, that is, the whole 
of the jurors returned may be objected to, either by 
way of *principar challenge, or challenge *to the 
favour/ The former occurs where the sheriff (or coro- 
ners, if the venire has been directed to them,) is a 
party to the suit, or related by blood or affinity to 
either of the parties. Until a late period if a peer 
of parliament were one of the parties, and no knight 
were returned upon the jury, he might challenge the 
array. But this cause of objection has been removed 
by statute ^ Also if none of the jurors were returned 
from the hundred in which the venire was laid, and 
in which therefore the cause of action was supposed 
to have arisen, this was formerly a ground of challenge 
to the array. But successive statutes have gradually 
abolished the necessity of having hundredors upon 
the jury. 

A challenge to thefavowr is founded upon circum- 
stances which create a probability or suspicion of bias 
or partiality in the returning officer ; as that the son 
of the sheriff has married the daughter of one of the 
parties, or the like. 

' See R. 9. Edmonds, 4 Bam. and Al. 471» 

« Co. Litt. ISa a. 

' See 24 Geo. II. c. 18 ; 6 Geo. IV. c. 60. 



VIII.] ON CHALLENGES. 179 

The difference between these two kinds of chal- 
lenge seems to be this : ' that the first, if sustained in 
point of fact, must be allowed as of course, the allow- 
ance of the latter is matter of discretion only. If the 
challenge be controverted hj the opposite party, it is 
left to the determination of two persons to be ap- 
pointed by the court; and if these persons, called 
triorSy decide in favour of the objection, the array is 
to be quashed, and a jury impanelled by the core* 
ner^' or the elisors, as the case may be. 

Every challenge, either to the array or to the 
polls, ought to be propounded in such a way that 
it may be put at the time upon the nisi prius record, 
and thus become open to examination on a writ of 
error*. 

2. Challenges to the polls {capita) are exceptions 
to the individual jurors, and are classed by Coke under 
four heads : (1) propter honoris respectum ; (2) propter 
defectum ; (3) propter ajectum ; (4) propter delictum. 
(1) Propter honoris respectum; as where a lord of 
parliament is impanelled on a jury. (2) Propter 
defectum; as in the case of an alien born, who is 
therefore incompetent ; or the want of sufiicient estate 
to qualify the juror. (3) Propter affectum ; on well- 
grounded suspicion of bias or partiality. This, like 
the challenge to the array, is either by way of prin- 
cipal challenge, or 'to the favour;' and it depends 
upon the same kind of distinction as has been pre- 
viously explained with respect to the array. If the 

' Steph. Blackst. m. 597} and the authorities there cited. 
' B. «. Edmonds, 4 Bam. and Al. 471 • 
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challenge is a principal one, it may be tried by the 
court, and the juror himself may be examined as to 
the cause of challenge, but is not compelled to answer 
if the matter tends to his discredit. But in both 
cases the usual way is to determine the question by 
triors. These, in case the first man called be chal* 
lenged, are two indifferent persons named by the 
court ; and if they try one man, and find him indif* 
ferent, he shall be sworn, and then he and the two 
trnai'S shall try the next ; and when another is found 
indifferent and sworn, the two triors shall be super- 
seded, and the two first sworn on the jury shall try 
the rest^ (4) Propter delictum; where a juror has 
been convicted of some offence that affects his credit, 
and renders him infamous. 

Section IV. On Attaints and New Trials. 

In considering the comparative advantages of dif- 
ferent systems of judicial inquiry, an important point 
to notice is the provision made for remedying wrong 
decisions. Man is so fallible in his opinions, so liable 
to be deceived by evidence, and so apt to draw mis- 
taken inferences from facts, that if in all cases the 
verdict of a jury in the first instance were final, and 
subject to no revision, great hardship and injustice 
must necessarily ensue. And yet such was the rule 
in this country for many centuries^ while the proceed- 
ing by attaint was in force. But this does not seem 
to have been the case originally. The attaint was, 

^ Dlackst. Comm. in. 363. 
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I believe, at first in the nature of a new trial, and the 
punishment of the previous jury only one of the con- 
sequences of the verdict of the jury of attaint. The 
latter was in form empanelled, not to try the former 
jurors, but simply the question of the wrongful dis- 
seisin; and if their verdict differed from that of the 
first jury, this amounted to a conviction of that body. 
This isproved by the form of the writ summoning the 
second set of twenty-four jurors^ 

Rex Vie. salutem. 
Si talis fecerit te securum de clamore sua prose- 
qaendOy tunc summoneas per bonos summonitores 
XXIV legales homines de visneto de tali viUd qtwd 
sint coram Jtisticiariis nostris ad primam assisam 
cum in partes iUas venerint parati recognoscere si 
talis injtistd et sine judicio disseisivit prcedictum 

talem de libera tenemento sua unde talis queritur 

quod juratores assisos novce disseisinw, quas inde 
summonita Juit et capta inter eos coram Justiciariis 
nostris ultimo itinerantibus in comitatu taliy falsum 
fecerunt sacramentum. Et interim diligenter inqui- 
ras qui fuerunt Juratores iUius assisce^ et eos habeas 
ad prce/atam assisam coram prce/atis JustidariisK 

At the day of trial the record of the former 

1 Bract 291. 

' In Rot. ParL i. 56, (18 Edw. I.) we have an instance of a 
petition for and grant of an attaint : Emma qwefwi uxor Wilhlmi 
Spillewqtie^ pauper mulier^ petit attinciam super Tnquinttonem re- 
diseetsinof vertue Ahhatem de Tetokeebury et BaUivoe euaty qui contra 
earn dixit ob favarem Abbatet et Ballivorum euorum. Bex ameeseit 
quad veniat reeardum aseiice et novw dies, et inquis. rediu. et tooatie 
partibue coram Juitic. de Banco fiat ibijustieia. 
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assise was read in the presence of the twenty-four and 
the former twelve jurors, and the complainant was 
asked to specify in what points the latter had sworn 
fiilsely. When he had done this, each of the twenty- 
four took an oath that he would speak the truth as to 
all that should be required of him ; and the judge 
then explained to them the matter in dispute, and if 
he thought fit he might call upon each to declare the 
grounds of his verdict ; and according as this was in 
favour of the one side or the other, acquittal or con- 
demnation followed. The mode also in which their 
verdict was enrolled shews that they discharged the 
office of trying the former jury by deciding the ques- 
tion which had been previously submitted to that 
body. Jurata viginti quatiior ad eonvincendtwi xn 
venit recognitura si injtiste et sine jvdicio disseisivit^ 
S^c. Now this, I think, must surely mean that if their 
verdict contradicted that of the jury of twelve, the 
latter was annulled. And as the verdict of the second 
jury was final, and there could be no attaint against 
them, Bracton tells us that they ought to be carefully 
examined by the justices, and give good reasons for 
their verdict; ^for,' he says^ Uwenty-four are often 
deceived as well as twelve, and sometimes commit 
perjury, or are mistaken, and sometimes speak &lse, 
where the twelve have spoken truths' 

' Bracton says, that if perchanoe the fonner twelve were not 
nnanimons, hut difieied m opinion, the second jary might acquit 
some and condemn others, as happened in the case of Albert^ Earl of 
Somerset. This looks as if a yerdict might be taken from less than 
twelve^ otherwise the case supposed could not happen; unless the 
passage means, that at the second trial some of the former jiuors 
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If they could not agree, they were to be afforced 
by the addition of other jurors, as in an assise in 
the first instance. If their verdict was opposed to 
the former one, the twelve jurors were immediately 
arrested and imprisoned; their lands and chattels 
were forfeited to the king, and they became for the 
future infamous^ and no longer, as Bracton expresses 
it, OTHBSWOBTH. At a later period the law added to 
their sentence, with cruel severity, that their wives 
and children should be turned out of their homes» 
their houses thrown down, their trees rooted up, and 
their meadows ploughed \ 

It clearly appears from Bracton that it was the 
duty of the recognitors when summoned to serve on 
a particular assise respecting the disseisin of lands, to 
make themselves acquainted, by personal inquiry and 
inspection, with the facts of the case before the day 
of trial, so that they were not allowed to plead igno- 
rance or mistake if they were afterwards attainted 
for giving a felse verdicts And speaking of cases in 
which jurors were not liable to a conviction for per- 
jury, the same author says, that if the matter upon 
which they had given their verdict was one of a secret 
nature, and known only to a few witnesses, their igno- 
rance was excusable. But if it were of an open and 

might escape by avowing that although they had nominally agreed 
in the verdict, they had amongst themselves expressed a different 
opinion. This, however, could hardly have improved their case. — 
See Bract. 292. 

^ Co. Litt. 294. b. Subsequently, this punishment was com- 
muted into a pecuniary penalty. 

' Bract 293. 
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public character, so that all the neighbourhood {amnes 
de patrid) knew it, and the jurors alone were in the 
dark, and had doubts about it, this was culpable igno- 
rance, and they might be attainted for delivering a 
wrong verdicts 

This explains what at first sight appears so re- 
pugnant to our ideas of justice, that men should be 
punished for what might seem to be no more than a 
mistaken opinion. Originally a wrong verdict almost 
necessarily implied perjury in the jurors. They were 
witnesses who deposed to facts within their own 
knowledge, about which there could hardly be the 
possibility of error. Thus in questions of disseisin 
their function was simply to declare in whose posses* 
sion of old time they had seen and heard the lands to 
be. There was no room for difierence of opinion here. 
They had merely to attend to the evidence of their 
own eyes and ears, and were not, as in modem times» 
obliged to balance conflicting statements, and draw 
conclusions and inferences from disputed facts. We 
have seen that in the feudal courts of Palestine a de- 
feated party was allowed in some cases fausaer la 
court; that is, impeach the whole court of false judg- 
ment, and challenge each member thereof to mortal 
combats And there the court and the witnesses were 
distinct. In England, the jury and the witnesses were 
for many years the same, so that it was only just that 
they should be punished if they wilfully gave their 
evidence, that is their verdict, contrary to what they 
knew to be the truth. And this seems to have been 

* Bracton, 290. • See ante p. 119. 



Vlir.] ON ATTAINTS AND NEW TRIALS. 185 

too common. In the tenth year of the reign of Henry 
VI. a petition was presented to the Commons, com- 
plaining of the disherisons and injustice committed 
in assises and other inquests by perjured jurors, and 
praying that in a writ of attaint the plaintiff may 
recover his damages against the petit jury, and every 
member thereof, as well as against the defendant, and 
that no juror might serve on an attaint unless he had 
an estate of five pounds a year in the county ^ 

However unconstitutional the practice may have 
been, there is no doubt that in the Tudor reigns juries 
were sununoned before the Star Chamber or Privy 
Council, and fined for verdicts of acquittal in criminal 
cases, and sometimes even when they convicted the 
prisoner. Sir Thomas Smith says that he had seen 
in his time (that of Elizabeth) an inquest for pro- 
nouncing one guilty of treason contrary to the evi- 
dence, not only imprisoned, but heavily fined; and 
another inquest for acquitting another, both fined and 
'put to open ignominie and shame.' But he makes 
the important admission that ' those doings were even 
then of many accounted very violent, tyrannical, and 
contrary to the liberty and custom of the realm of 
England^' This arbitrary conduct of the crown was 
imitated by the courts of law, and several attempts 

* Rot. Pari. IV. 408. b. 

* (hmmomw, of England, m. c. I. By Stat. 26 Hen. YIII. c. 4, 
it was enacted that if any jurors in Wales acquitted any felon^ or 
gave an untrue yerdict against the king, contrary to good and preg- 
nant evidence^ they should be bound to appear before the council of 
the marches, there to abide such fine or ransom for their ofience as 
that court should think fit* 
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were made by the latter, by the exercise of their own 
mere authority, to fine and imprison jurors, on the 
ground that their verdict was felse. But it was 
solemnly decided, in the reign of Charles 11., that this 
was contrary to law. The occasion of this judgment 
was a case where, on a return to a writ of habeas 
carpuSf it was alleged that the prisoner had been 
committed to prison, for that being a juryman among 
others charged at the Sessions Court of the Old Bailey 
to try an issue between the King and Penn and Mead, 
upon an indictment for assembling unlawfiiUy and 
tumultuously, he did, contra plenam et manifestam 
evidefUianiy openly ^ven in courts acquit the prisoners 
indicted ^ Chief Justice Vaughan said, ' that the court 
could not fine a jury at the common law where attaint 
did not lie (for where it did it is agreed they could not), 
I think to be the clearest position that ever I consi- 
dered, either for authority or reason of law/ 

Whatever may have been the effect originally of 
the second verdict upon the first, there is no doubt 
that it had at this time long ceased to amount, if 
unfavourable, to more than a conviction of the jurors, 
and was of no benefit to the injured party in the way 
of redress. This was at last attained by the intro- 
duction of new trials, which led to the discontinuance 
of the process by attaint, and it was finally abolished 
by statute 6 Geo. lY. c. 50. The first instance on 
record of a new trial being granted occurred in the 
year 1665*, and thereby an immense improvement was 

' Bnsbell's case, Yaug. 135. 

* Chief Jastice Holt was of opinion that the origin of new trials 
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effected in the jury system^ inasmuch as the measure 
is remedial, instead of being like the attaint, merely 
vindictiye. Indeed, as has been well said by Black- 
stone, if every verdict was final in the first instance, it 
would tend to destroy trial by jury. But no better or 
more forcible reasons for vesting in courts of law a 
discretionary power to afford relief against the per- 
verseness or mistakes of juries, by granting new trials, 
can be given than are contained in the following judg- 
ment of Lord Mansfield ^ 

'Whatever might have been the origin of the 
practice, trials by jury in civil causes could not sub- 
sist now without a power somewhere to grant new 
trials. Ifaiierroneousjudgment be given in point of 
law, there are many ways to review and set it right. 
When a court judges of iauAs upon depositions in 
writing, their sentence or decree may many ways be 
reviewed and set right. But a general verdict can 
only be set right by a new trial ; which is no more 
than having the cause more deliberately considered 
by another jury, when there is a reasonable doubt, or 
perhaps a certainty, that justice has not been done. 
The writ of attaint is now a mere sound in every case; 
in many it does not pretend to be a remedy. There 
are numberless causes of false verdicts, without cor- 

was more ancient, as we meet with cases in the old books of chal- 
lenges to jurors, on the ground that they had before been jurors in 
the same cause. 2 Salk. 648. And Blackstone quotes from the 
Year Books instances where jud^ent was stayed, and a new venirs 
awarded, because the jury had eaten and drunk without consent of 
the judge. 

' Bright 9. Eynon, 1 Burr. 390. 
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ruption or bad intention of the jurors. Tbej may have 
heard too much of the matter before the trial, and 
imbibed prejudices without knowing it. The cause 
may be intricate. The examination may be so long 
as to distract and confound their attention. Most 
general verdicts include legal consequences, as well as 
propositions of fact : in drawing these consequences, 
the jury may mistake, and infer directly contrary to 
law. The parties may be surprised, by a case falsely 
made at the trial, which they had no reason to expect, 
and therefore could not come prepared to answer. K 
unjust verdicts, obtained under these and a thousand 
like circumstances, were to be conclusive for ever, the 
determination of civil property in this method of trial 
would be very precarious and unsatisfactory. It is 
absolutely necessary to justice that there should, upon 
many occasions, be opportunities for reconsidering the 
cause by a new trial.' 

In theory it is entirely in the discretion of the 
court sitting in banc to grant or withhold a new trial. 
But a well understood course of practice has deter- 
mined the cases in which it will hardly ever be re- 
fused. They are these : — 

!• The want of due notice of trial, unless the de- 
fendant has appeared and made defence. 2. A Tnate-- 
Wa/ variance between the issue or paper-book delivered 
and the record of nisiprius^ unless a defence has been 
made at the trial. 3. Want of a proper jury, as 
where the jurors were not properly returned. 4. Mis- 
behaviour of the prevailing party towards the jury 
or witnesses. And where hand-bills reflecting on the 
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plaintiff *s character had been distributed in court at 
the time of the trial, and had been sent to the jury, 
although the defendant denied all knowledge of the 
hand-bills, and affidavits from all the jurymen were 
tendered to prove that no such placards had been 
shewn to them, the court refused to admit them (on 
the general ground that no affidavits on the subject of 
the cause can be received from the jury), and granted 
a new triaP. 5. The discovery of new and material 
evidence since the trial, corresponding to the res novu 
ter veniens in notitiam of the Scotch law. 6. Sur- 
prise ; as for instance where a fraudulent trick on the 
part of the plaintiff or defendant has enabled him to 
obtain the verdict'. 7. The absence of the attorney, 
or counsel, or witnesses, under particular circum- 
stances^: but the granting of a new trial in these 
eases is very rare. 8. A subsequent conviction of the 
witnesses for perjury at the trial. 9. Misdirection by 
the judge. But the direction of a judge is not to be 
objected to on account of particular isolated expres- 
sions, if upon the whole and in substance it leads to 
a just conclusion, and the proper question for the 
jury is left to them. 10. The improper admission 
or rejection of evidence by the judge. On one occa- 
sion Lord EUenborough, C. J. said, ' If in this case 
I had been able to detect any particle of proof that 

^ Cofiter 9. Merest, 3 Brod. and Bin^. 272. 

' For a recent instance of a new trial granted on the ground of 
surprise, see Wilkes o. Hopkins, 1 Com. Ben. Rep. 737- 

' Beazely «. Shapley, 1 Price 201 ; Warren «. Fuzz, 6 Mod. 22 ; 
and see De Roufignj e. Peale, 3 Taunt. 484. 
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ought not to have been offered to the consideration 
of the jury, I should have thought such vicious proof 
would have corrupted the verdict and avoided it^" 
But a new trial will not be granted where evidence 
has been rejected, and, assuming it to have been re- 
ceived, a verdict in favour of the party for whom it 
was offered would have been manifestly against the 
weight of evidence, and certainly set aside on applicar 
tion to the court as an improper verdicts In shorty 
the evidence in such a case must be immaterial, and 
such as ought not, if admitted, to prevent a nonsuit'. 
11. The finding a verdict without, or contrary to, evi- 
dence. But when there is conflicting evidence, it is 
not usual to grant a new trial unless the evidence for 
the prevailing party be very slight, and the judge 
declare himself dissatisfied with the verdict. And a 
new trial will not be granted on the ground of the 
verdict being against evidence, where it is for less 
than twenty pounds, unless some particular right be 
in question, independent of the amount of damages. 
But the rule does not apply where there' has been a 
misdirection by the judge, however small the amount 
of damages may be^ 12. Misbehaviour of the jury, 
as in casting lots for their verdict, provided this can 
be proved without resorting to the affidavits of the 

^ R. V. Sutton, M. and Sel. 540. 

' Cxease v. Barrett, I C. M. and R. 833, where a wider principle 
asserted by Sir James Mansfield C. J. in Horford v. Wilson, 1 Taunt. 
14, is said to have been * laid down much too generally.' 

s Doe d. Welsh v. Langfield, 16 M. and W. 61& 

^ Haine 9. Davis, 4 Ad. and £11. 896. 
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jurors themselves, which can in no case be admitted^ 
13. Excessive damages. 

A jury who understand their duty ought to follow 
the direction of the presiding judge on questions of 
law, and if they disregard it, and the court think that 
the judge was right, they will award a new trial. But 
to this there is a limit. Juries may baffle the court by 
perfflsting in the same opinion, and in such cases it 
has been the practice for the latter ultimately to give 
way. Thus in an action tried before Lord Mansfield 
the dispute was as to the proper time of presentment 
of a bill of exchange; and the jury found for the 
defendant. A new trial was granted, and, contrary 
to the direction of the judge, the verdict was again in 
favour of the defendant The court then awarded a 
third new trial, but the same result followed, upon 
which they refused further to interfere. 

^ Yaise v. Delaval^ 1 Tenn R. 11, where Lord Mansfield C. J. 
said, * In eyery such casd the court must deriye its knowledge from 
some oUiersource; such as from some person haying seen the trana- 
action through a window, or by some such means.' 



CHAPTER IX. 

JURY IN CRIMINAL CASES. 



Section I. Ancient Mode of presenting Offences. 

IN considering the judicial system of the Anglo- 
Saxons incidental mention was made of their 
manner of trial in criminal cases. The accused had 
to clear himself by compurgation, and if this failed, 
owing to his being unable to obtain the requisite 
nimiber of persons prepared to swear to their be- 
lief in his oath of innocence, he was obliged to 
undergo the ordeal, which consisted of hot iron, 
boiling water, or the corsnaed^ as has been previously 
explained. We find no trace of anything like a jury 
empanelled to try ofienders before the time of the 
Normans. Nor for many years after the Conquest do 
the scanty notices which occur in the old chronicles 
of persons convicted and punished for crime, furnish a 
hint of the existence of such a tribunal. The only 
modes of trial in such cases of which Glanvill speaks, 
are the judicial combat, compurgation, and the ordeal 
of hot iron where the suspected person was a free- 
man, and of water, where he was a * villain V The 
judicial combat took place where an accuser came 
forward to make the charge ; and compurgation, or 
the ordeal, where the accusation rested, not on the 

^ Tract de Leg, xiv. c. I. 
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assertion of a single prosecutor, but on the faitui 
ptiblica of the neighbourhood K 

At an earlier period, William Rufus, wishing to 
extort money, caused fifty persons of reputed wealth 
to be accused of stealing the king's deer, and required 
them to prove their innocence by undergoing the 
ordeal of hot iron. Providentially (or owing most 
probably to some device with which we are unac- 
quainted) they all escaped unhurt, and the king 
enraged, impiously exclaimed, 'Meg jvdicio a modo 
responderetur non Dei, quod pro voto cujusque hine 
inde plicaturV This shews that faith in the ordeal 
was, even then, wearing out, when such language 
could be applied to it, although it still lingered 
amongst us for some time longer. 

In the reign of Henry 11. (a.d. 1177), the Earl of 
Ferrers having been murdered in London by some 
midnight assassins, the king ordered several citizens to 
be seized, and, amongst others, one named John Old. 
He had to undergo the water-ordeal, but failed, and 
then offered fifty pounds to save his life; but the 
king did not venture to take money for so notorious 
a crime, and ordered him to be hanged^. 

With respect to the accusation of criminals amongst 
the Anglo-Saxons, the law of Ethelred has been pre- 
viously noticed, which imposed upon the twelve 
senior thanes of each hundred the duty of discovering 

* OlanTilTs expression is, that in such a case the accused per 
legem apparentem purgandui est, which is the usual way of speaking 
of compurgation. He, howeyer, distinctly mentions per Dei judi- 
cium as one of the modes of proof. 

* Eadmer. Hist. Nov. n. 48. ' Rog. Hoved. ann. 1177. 

T.J. O 
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and presenting the perpetrators of all crimes within 
their district. They were to act the part of public 
prosecutors, and the accused had to clear himself by 
the usual method of compurgation, failing which, he 
must submit to the ordeal. This office, however, 
seems to have fallen into abeyance, at all events after 
the invasion of the Normans ; and accusations of crime 
were left to the general voice of the neighbourhood 
denoimcing the guilt of the suspected person ^ 

It was a consequence of the peculiar system of 
society in England in early times, that system which 
by the institution of the /WS Jar A rendered every man 
a surety for the conduct of his neighbour, and there- 
fore responsible to a certain extent for oflfences com^ 
mitted by him, that each community had a direct 
interest in discovering and bringing to justice male- 
&etors. Besides, who were so likely to know the cha- 
racter of a man as his neighbours ? who so likely to be 
guided aright in their suspicions as to the author of a 
crime committed amongst themselves ? Still, however, 
the inconvenience must have been felt of trusting to 
public rumours to indicate the criminal. It might be 
too vague and indefinite to warrant the apprehension of 
any one — and different persons might entertain and 
express different suspicions. Or again, parties might 
be fearful or unwilling to make themselves conspicuous 
as accusers, especially after the introduction of trial 
by battle, which compelled them to support their 

*■ Si nuUus appareat ceriui aecmator^ sed fama solummodo pul* 
Ilea accusaty tunc ah initio iolvo accmcUxi$ attachiabitur* — GIaiiy. 
XIY. c. 1. 



IX.] ANCIENT MODE OF PRESENTMENT. 195 

charge by single combat. Accordingly we find that 
this led to legislative interference. The Constitutions 
of Clarendon (a.d. 1164), provided that where a party 
was suspected, whom no one dared openly to accuse, 
the sheriff, on the requisition of the bishop, should 
swear twelve lawful men of the neighbourhood or 
vill, in the presence of the bishop, and these were ' to 
declare the truth thereof according to their con* 
science \' This seems evidently to mean, not only that 
the twelve jurors were to discharge the office of ac- 
cusers, from which private individuals had shrunk, but 
also to try the truth of the accusation, and pronounce 
upon the guilt or innocence of the accused. The two 
functions, however, in early times were almost if not 
altogether identical. We must remember what has 
already been said respecting the vorath of the Anglo- 
Saxons'. The office of accusers and triers originally 
led to the same result, namely, the judgment of God 
by the ordeal, to which the accused was remitted as 
the decisive test of his innocence or guilt. Thus we 
find the following entry in the reign of John : Hen- 
ricm de Raveme est capitis et mcdecrediius a jura- 
torUnis et quatuor villatis proadmis JuratiSj de latro^ 
dnio et burgleria ; pubget se peb aquam. This in a 
remarkable manner agrees with the result of an 
unsuccessM attempt at compurgation amongst the 

^ Et n taUi fuerint^ qui eulpantur, quod nan vdit vel non andeai 
<iliquU eo9 aecware^ vieeeameiy requisittu ab episcapo^ faeiei jurars 
duodecim Ugadei hominU de mcineto teu de vilh^ coram episcopo quod 
^nd$ veriiatem secundum conecientiam euam f?}an(/0»to^n^-— Const* 
Claren. Art n. 

> See ante p. 7^. 

02 
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Anglo-Saxons. But the ordeal was now falling into 
disuse. The clergy had declared against it; and in 
the third year of the reign of Henry III. the justices 
in eyre for the northern counties were ordered not to 
try persons charged with crime by the judgment of 
fire or water \ Soon afterwards it so wholly disap- 
peared, that Bracton, who wrote his treatise in that 
reign, makes no allusion to the subject. 

At a parliament held at Clarendon in the reign 
of Henry H. it was enacted that if any one Were 
accused of murder, robbery, arson, coining, or har- 
bouring of felons, by the oaths of twelve knights of 
the hundred, or in default of knights, by the oaths 
of twelve free and lawful men, and of four men of 
each viU of the hundred^ he was to undergo the water- 
ordeal, and if the result of that was unfavourable, he 
was to lose a foot. But even though successful at the 
ordeal, if he had been accused of murder or any 
grievous felony * by the community of the county, 
and the lawful knights of the country ' {per commune 
comitatm et legalium militum patrice\ he was obliged 
nevertheless to leave the kingdom within forty days, 
and abjure the realm. Here we see what a weighty 
effect was given to an accusation by the country {per 
patriam\ which to a certain extent countervailed 
even the proof of innocence afforded by the ordeal. 
It proves also how much the confidence of the lead- 
ing men of the nation in the efficacy of that mode 
of trial was shaken, since they felt that it was safer 
to remove from the kingdom those who were pointed 

* Dugd. Orig, Jur, 87- 
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out by common fame as guilty of atrocious crimes, 
even although the ordeal declared them innocent. 

The accusation by the commune comitatns was 
nothing more than the knowledge of the neighbour- 
hood, which was constantly invoked to decide ques- 
tions of disputed rights applied to criminal cases, and 
the Statutes of Clarendon merely threw the respon- 
sibility upon a smaller number. The form of pro- 
ceeding was soon afterwards modified by an ordinance 
of Richard I. (a.d. 1194), which provided that four 
knights should be chosen for each county, who when 
duly sworn were to choose two for each hundred or 
wapentake. These took a similar oath, and each pair 
chose ten knights, or in default of knights, ten * lawful 
and free men,' out of each hundred or wapentake, so 
that the twelve might present the crimes and arrest 
the criminals within their district K 

In the r^ign of Edward I. the bailiffs of each 
bailiwick, in order to be ready for the periodical 
circuits of the justices in eyre, were required to choose 
four knights, who again were to choose twelve of the 
better men {dtiodecim de melioribtis) of the bailiwick, 
and it was the duty of the latter to present all those 
who were suspected of having committed crimes'. 
Each of them took the following oath : 

* Hear this, ye Justices ! that I will speak the truth 
of that which ye shall ask of me on the part of the 
king, and I will do faithfully to the best of my 
endeavour. So help me God, and these holy Apostles.' 

A list was then put into their hands, or they were 

1 Roger Hoved. 423. < Fletfl» lib. t. c. 19. 
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informed by the justices of the crimes and offences of 
which they were to take cognizance {capittda coronos)^ 
and they were charged to answer truly and faithfully 
and openly on all the matters respecting them^ 

In consequence of the oath which they took they 
were called the jurata patriWy or oflen simply /wra- 
tores, and for a long time seem to have united the two 
functions of a grand jury to accuse,* and a petit jury to 
try the accused. It was also their duty to present 
any cases of suspicious death which occurred within 
their jurisdiction, especially where no one came for- 
ward to 'appeal,' i.e. accuse another as the perpe- 
trator, or if the person suspected had fled from justice, 
and was not forthcoming to meet the charge ; in both 
which cases the hundred was amerced in a fine^ We 
find numerous entries in the Rotvli CurioB Regis such 
as the following : 

Jurdtores dicunt quod in bosco de Cesterhunt/uit 
quidam homo inventus occist^, et nescitur quis/uerit. 

Upon this the court pronounced that it was a 
case of murder, and the entry on the rolls is Judi- 
cium murdrum^ 

If the malefactor was known or suspected, they 
presented him thus : Juratores dicunt quod in viUa 

' The words in Fleta are : Statim ddiherentur its eapitula 
coronwy which might seem to imply that a book or list of these 
eapitula was given to the jurors ; but we can hardly suppose that 
any but a very few in those times were able to read. Bracton says, 
capittda illU duodecim proponenda tun/, from which we may ii^er 
that the articles were read to them. Fleta gives a list of these eapi- 
tula, amounting to 136 in number. 

> Rot Cur. Beg. 1. 168. 173. ' Ibid. 161. 



rx.] THK TRIAL OB PETIT JURY. 199 

de Sterteford qtuedam foBmina inventa fuit mortuOy 
el pro moTte ejus rectati fuerunt Norman et tioDor 
ejus. Et Abbas de Waltham replegiavit eos\ 

The subject of the Grand Jury, which arose out 
of the system here detailed, will be discussed in the 
next chapter. 

Sbotion IL Rise and Growth of the Jury System for the 

TRIA.L of Accusations. 

I DO not think it is possible to determine the 
exact period when the change took place, whereby a 
person accused of a crime by the inquest of the hun- 
dred was entitled to have the fact tried by another 
and different jurata. Most probably there was no 
sudden alteration in the system, but in proportion as 
compurgation and the ordeal fell into disrepute, the 
necessity would be felt of substituting some other 
mode of determining whether the accusation of the 
jurors representing the patria was well founded or 
not. No tribunal would seem so proper for this pur- 
pose as one similar to that which made the charge, 
for the advantage would thus be secured of having 
the fact tried by neighbours who were most likely to 
know all the circumstances of the case. And even in 
GlanvilFs time we find that a * jury of the country' 
was employed to determine by their testimony or 
verdict, whether a suspected person had fled, and 
been arrested after hue and cry raised^ If so, he 

' Ibid. 163. 

' Si hoe perjuratam patrice Juerit in curia l^time iesiatum.^^ 
Tract, de Leg. xrr, 3. 
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was compelled to clear himself by the legitirmi pur- 
gation or compurgation by witnesses. In some such 
way as this I conceive that trial by jury in criminal 
cases may have originated, and it certainly was in 
[operation at the time when Bracton wrote, in the 
reign of Henry III. But even then the same jury 
. sometimes discharged both functions of accusers and 
' triers. Thus the seneschal of Robert Fitz Roger was 
presented by the jurors of a township in Northumber- 
land for amercing the tenants illegally, and without 
proper trial, nee per pares stws. This he denied, and 
put himself for trial upon the same jurors of the 
township who acquitted him ; and the entry of the 
record thus proceeds, et prcedicti juratores sint in 
misericordid quia contrarium prcesentaverint in 
veredicto suoK 

At first, even after the principle was admitted 
that the trial of offences fell within the cognizance of 
a jury, the accused was not entitled to it as a matter 
of right, but rather by the king's grace and favour 
to be purchased by the payment of a certain sum of 
money or a gift of chattels, the value of which varied 
according to the circumstances of the case. Many 
entries in our old records prove this to have been the 
fact. Thus in the reign of John, at an assize held 
in Staffordshire, Robert the son of Robert de Ferrariis 
appealed or challenged Ranulph de Tattesworth for 
assaulting and wounding his man Roger, and robbing 
him of his cloak, sword, and bow and arrows; and 
* the same Roger offered to prove this by his body as 

' Rot. It. Northumb. 21 Hen. III. 
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the court should determine : and Ranulph came and 
denied the charge, word for word, and offered to the 
lord the king a marc qf silver to be allowed to have 
an inquisition by lawful knights whether he were 
guilty thereof or not/ The offer was accepted, and 
the jury acquitted the accuseds 

In another instance, in the reign of Henry III., we 
find a suspected party offering to the king fifteen 
marcs to be allowed to have an inquisition made * by 
the jurors of the county and all the nearest townships, 
Barton exceptedV 

We here see that the neighbouring townships 
were associated with the jury in the inquest; and this 
was by no means an unusual practice. But they were 
not considered part of the jury, but seem rather to 
have assisted in the character of witnesses, and to 
have constituted part of ihsAfama publica of which, 
although Virgil describes it as 

— malum quo non aliud velocius ollmn, 

our forefathers entertained by no means so unfavour- 
able an opinion. This is, I think, clear, firom the 
heading of several ancient records. Thus, one is 
entitled Hundredum de Ei^minton veiiit per duo- 
decimo and yet the entry goes on to state, that ' the 
twelve jurors and four nearest tithings say, on their 

' Rot Itin. Staff. 9 Job. Idem Hugo dot domino Begi cakUla 
sua qua capta fuerufU cum eo pro habendd tn^mctoiM.— Rot. It. 
Salop. 5 Joh. 

> Bot. It. Westmore. 40 Hen. III. 

^ Bot. It. Devon. 33 Hen. III. Another fonn of entry is, Be- 
tpondetper duod$eun. — See Rot It Essex, 19 Hen. III. 
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oath, that the aforesaid Richard is not guilty.* In 
another instance we have the names of the witnesses 
given, who said that they saw the murder which was 
the subject of inquiry committed by the prisoner, 
* and, moroever, the four nearest townships testify the 
same, and the twelve jurors also say that he is guilty 
thereof. And he denies the charge against them all. 
But because he was taken in the fact, and all say with 
one voice that he is guilty, it is adjudged that he can- 
not clear himseli^ and therefore let him be hanged ^' 

In the time of Bracton, that is, about the middle of 
the thirteenth century, the usual mode of determining 
innocence or guilt was by combat on appeal. But in 
most cases the appellee had the option of either fight- 
ing with his adversary or putting himself upon his 
country for trial. Where, however, murder was com-> 
mitted by secret poisoning, the party accused of the 
crime was in general not allowed to choose the latter 
alternative, but was compelled, if he denied the chai^e» 
to defend himself by combat ; because, says Bracton, 
the country can know nothing of the fact*. But in 
some cases of this kind the appellee was allowed to 

' Rot. It. Glouc. 6 Hen. III. 

« Lib. m. c. 18. Bracton adds : Nin per prcpiumptionem ei per 
audUum f>el per mandatum, quod quidem nan mfficit ad probatumem 
pro appeUante, nee pro appellato ad liherationem. This seems to 
mean that the case of secret poisoning was one of which nobody could 
hftve peraonal knowledge except the accused; and that however far 
back the rumour of the prisoner's guUt was traced, it would be 
found to rest solely on presumption and conjecture; for there is no 
doubt that, as a general rule, hearsay evidenoe was thought a suffi. 
cient ground for a Terdict. 
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make his election, and the reason assigned by Bracton 
is, that this was of necessity, on account of the incon- 
venience which would ensue if a man were always 
obliged to defend himself against the charge by mortal 
combat ; for in a case of secret poisoning the accuser 
might have to employ a hired champion to fight for 
him (there being no witness of the deed whom he 
could put forward), which could not be allowed. 

And there were some presumptions of guilt which 
the law regarded as conclusive, and would not allow 
to be rebutted. For instance, if a man were found 
standing over a dead body with a bloody knife in his 
hand he was estopped firom denying that he had mur« 
dered him ; and could neither dear himself by combat 
nor put himself upon the country ^ So also in the 
ease of a man found murdered in a house where he 
had slept, whose inmates raised no hue and cry, and 
could shew no wounds or other marks of violence 
sustained by them in defending him from the assassin. 

It is obvious that this rule of regarding certain 
appearances against the accused not merely as pre- 
sumptions, but as conclusive evidences of guilt, indi- 
cates a very defective system of jurisprudence, and 
must have often led to acts of gross injustice. Of all 
kinds of evidence that which is called circumstantial 
requires to be examined with the most searching 
care, and ought to be acted upon with the most hesi- 
tating caution. It has been often said, that circum- 
stances cannot lie ; but the application of this maxim 

* Mortem dedieere non pcierit, ei hmc e%t eanstitutio anttguti^ in 
quo eoiu non €9t opta olid pro&a/t(m#.— Bract. Lib. m. c. 18. 



^ 
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frequently involves a practical fallacy. The circum- 
stances themselves, if proved, must of course be taken 
to be true, but their real bearing upon the question 

^ of innocence or guilt depends wholly upon the aspect 
in which they are viewed in relation to the accused. 
The appearance of a picture varies to the eye ac- 
cording to the light in which it is placed and the 
point of view from which the spectator beholds it» 
and yet the painting remains all the while the same. 
So the inference to be drawn from admitted facts, 
with reference to the guilt or innocence of a party, 
varies according to the explanation which can be given 
of the relation in which he actually stands towards 
them ; but the rule of law in Bracton's time prevented 
the accused from giving this explanation, and the 
consequence must have been in many cases judicial 
murder. The annals of the criminal jurisprudence of 
all countries abound in examples of mistaken infer- 

, ences of gUilt*. 

It seems, however, that in some cases where the 
circumstances raised a violent presumption of guilt, the 
justices might direct an inquiry by a jury, although 

' Staunford, who wrote his PlMt of the Crown in the time of 
Hen. Yllt, after quoting Bracton respecting the nature of these 
presumptions, says, * Britton agrees with him : so that it appears 
by Bracton and Britton that in ancient times some of these pre- 
sumptions were so vehement that they were as condemnation to the 
other party without any other trial, but they are not so at this 
day, for trial he shall have notwithstanding such presumption ; but 
not by battle.'»-Lib. m. c. 15. And he adds : * the mainour in aa 
appeal of death is a bloody knife with which being taken he shall be 
ousted of hia wager of battle, and so it shall be in an appeal of 
robbery.' 
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Bracton says it would be scarcely possible for the 
accused to escape couviction, on account of the strong 
presumption against him. And in answer to the ob- 
jection, that he cannot be pronounced not guilty of a 
deed done so secretly that the country can know 
nothing of the matter, he says that the country 
(^• e. the jury) sufficiently acquits when it does not 
expressly convicts 

If the accused person put himself upon a jury for 
trial he was not allowed to choose the patria of any 
hundred he preferred, but the justiqes assigned for 
the purpose any set of twelve they pleased from 
amoDgst those who represented each hundred. Reeves 
assumes that these were identical with the juries who 
presented the crimes and offences of their respective 
districts. He saysS ' Here then do we see the office of 
the twelve jurors chosen out of each hundred at the 
eyre : they were to digest and mature the accusations 
of crimes founded upon report and the notorious evi- 
dence of the fact ; and then again, under the direction 
of the justices, they were to reconsider their verdict, 
and upon such review of the matter they were to 
give their verdict finally.' 

But I incline to think that this view is incorrect, 
and that in the account which Bracton gives of the 
mode of proceeding we recognize the existence of a 
second and different jury, as the triers of the truth of 

* ThiB ifl clearly inconsistent with what Bracton says ahout the 
case of secret poisoning. But it requires only a slight acquaintance 
with our early jurisprudence to be satisfied that it was a system full 
of anomalies. 

^ HuU Eng. Law^ n. 33. 
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the charge brought by the presentment of the country 
{favfui patricB) against the accused. 

But whether this was so or not in Bracton's time, 
it is quite clear that the separation of the accusing 
from the trying jury existed in the reign of Ed* 
ward III., for a statute of that monarch provides that 
^ no indictor shall be put in inquests upon deliyerance 
of the indictees of felonies or trespass, if he be chal- 
lenged for such cause by him who is indicted \' 

Reeves may have been misled by seeing that in 
Bracton the jury are supposed to have a previous 
knowledge of the case'; but this proves nothing more 
than that the original principle of the system was still 
preserved, and the verdict was simply the testimony 
of witnesses. 

This plainly appears from the oath taken by the 
twelve jurors : 

^Hear this, ye justices! that we will speak the 
truth of those things which ye shall require from us 
on the part of our lord the king, and will by no means 
omit to speak the truth» so help us God !' 

Upon this one of the justices charged them, saying, 
*N. who is here present accused of such and such a 
felony comes and denies it wholly, and puts himself 
upon your tongues concerning this for good and for 
evil; and therefore we charge you by the faith which ye 

1 25 Edw. III. 0. 3. 

> If the accused were suspected of other crimes besides the one 
that was the subject of the particular inquiry, the jury were told to 
say whether he were ^ilty de hoc quod ei imponiturj vet de aliit 
malefieiii vel non.— Bract, m. c. 18. 
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owe to God, and by the oath which ye have taken, that 
ye make us to know the truth thereon, and omit not, 
for fear or love or hate, but having only (the fear of) 
God before your eyes, to say if he be guilty of that 
which is charged against him, and ye shall not find 
him guilty {non incumberetis eum) if he is free from' 
or innocent of the crime/ 

If the justices had any doubt or suspicion as to the 
source from which the twelve jurors obtained the 
information on which they founded their verdict, it 
was his duty to interrogate them on the subject. Per- 
haps, says Bracton, one or more of them might say 
that they learnt it from one of their fellow-jurors, and 
he on being questioned might say that he had heard it 
from such an one, and so the inquiry might be pur- 
sued, until perchance the report was traced to some 
worthless person of no credit. And if a grave crime 
had been committed, the author of which was un- 
known, and the judge suspected the jurors of being 
influenced by any desire to conceal the truth, he 
might examine each of them separately, and so en- 
deavour to make them declare what they knew. 

Here it seems that the jury were acting rather as 
accusers than as triers, and at all events we see that 
they did not give their verdict upon evidence taken 
in court, but upon the private knowledge or belief 
which each had beforehand of the commission of the 
offence in question. In this respect they acted pre- 
cisely similar to the assise in civil cases. 

In the reign of Edward III. trials by jury in 
criminal cases were nearly if not quite the same as at 
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the present day. As an instance may be mentioned 
the trial of Sir Thomas de Berkeley by a jury of 
twelve knights, on the charge of having abetted the 
murder of Edward 11.* 

Although the qualification of previous knowledge 
on the part of jurors empanelled to try a prisoner had 
long fallen into desuetude, the fiction was still kept 
up by requiring them to be summoned from the hun- 
dred where the crime was alleged to have been com- 
mitted, until the passing of Stat. 6 Geo. IV. c. 50, by 
which the sheriff is now obliged only to return for the 
trial of any issue, whether civil or criminal, twelve 
good and lawful men of the body of his county quali- 
fied according to law^ 

Section III. Trial ^ Jury in Criminal Cases in Jersey. 

Considering how intimate the connexion was be- 
tween Normandy and England, it is interesting to 
observe how far the judicial proceedings in the two 
countries resembled each other ; and we have unusual 

* 4 Edw. Ill, 1330. Rot. ParL n. 57. 

« The quaUfication of a common juror to tiy cases, both dvil 
and criminal, depends upon Stat. 6 Geo. IV. c. 50, and is as follows : 
He must possess an annual income of ten pounds issuing from lands 
of freehold, copyhold, or customary tenure, or of ancient demesne in 
fee simple, fee tail, or for the life of himself or some other person / or 
of twenty pounds from leasehold property, the term being twenty, 
one years or longer, or determinable on any life or Kves ; or he must 
be a householder, rated and assessed to the reUef of the poor on a 
value of not less than f 20 (except in Middlesex, where the value is 
to be not less than £30) ; or he must occupy a house containing not 
less than fifteen windows. 
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means of making ourselves acquainted with the practice 
of the former, inasmuch as although it has long been 
obsolete in France, the criminal law of Normandy is 
still preserved in the Channel Islands. In Jersey, for 
instance, the Grand CotUumier is the chief authority 
appealed to, and it forms the basis of the criminal 
jurisprudence of the island. It has been previously 
stated that this compilation does not date earlier than 
the middle of the thirteenth century, and that it is 
probable that many of the usages therein mentioned 
were copied from Englandi. Let us see what was the 
mode of procedure in Normandy in criminal cases; 
availing ourselves of the account which Sir Francis 
Palgrave gives of it'. 

* According to the law of Normandy, criminals were 
convicted or absolved by an inquest, composed of 
twenty-four good and lawful men of the country sum- 
moned by the seijeant from the neighbourhood where 
the murder or the theft had been committed. The 
officer is directed to select those who are " believed to 
be best informed of the truth of the matter, and how 
it happened." None were to be adduced whose in- 
tegrity or credibility might be reasonably distrusted, 
either by the accuser or the accused. Known friends 
or declared enemies, and near relations of either party, 
were excluded from the inquest, and they were to be 
brought into court suddenly and without notice, sq 
that they might not be bribed, intimidated, or cor- 
rupted. Before the culprit was put upon hi^ trial, a 
preliminary inquest was taken by four knights, who 

^ Eng. CommanvD, i. 244. 
T.J. P 
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were questioned touching their belief of his guilt; 
and, in their presence, the bailiff afterwards interro- 
gated the twenty-four jurors, not as composing one 
body, but privately and separately from each other. 
They were then assembled and confronted with the 
culprit, who could challenge any one for lawful cause ; 
and if the challenge was allowed, the testimony of 
that juror was rejected. The judge then " recorded," 
or declared the verdict, in which twenty, at least, 
were required to concur*.* 

At the present day the criminal procedure in 
Jersey is as follows *: 

The only court with criminal jurisdiction is the 
royal court, which is composed of the bailly, or judge 
appointed by the crown, and twelve jurats, jures 
justicierSy or sworn justices, who are elected by the 
general body of rate-payers throughout the island, 
and hold office during their lives^ This royal court 
as at present constituted was established by a charter 
of King John, which has been confirmed by successive 
sovereigns. Its jurisdiction extends over all crimes 
and offences whatsoever, except high treason, and 

^ ' In Brittany, at an early period^ judgments were given by the 
Scabini, upon the evidence of the twelve witnesses who were first 
examined, and afterwards sworn, and this took place in the *^ Mal- 
Inm," before the Missus of Nominee, king or duke of the Bretons ; 
the whole process of the Carlo vingian jurisprudence was forced upon 
this Celtic people.' — lb. n. cxcii. 

' I have derived my information on this subject from the evi- 
dence collected by the Commissioners for inquiring into the Criminal 
Laws in the Channel Islands (1846). 

3 The royal court has abo cognizance of all civil causes arising 
within the island. 



i 
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laying violent hands on the king's ministers whilst in 
the exercise of their office, which by the charter are 
reserved for the cognizance of the king in council. 
When a party has been arrested he is brought, in the 
first instance, before the court, which is sufficiently 
formed by the bailly and two jurats, and if the offence 
is of such a nature that it cannot be disposed of 
summarily, the prisoner is called upon to plead to the 
act of accusation or indictment framed by the attor- 
ney-general. If the plea is Not guilty, the court 
makes an act permitting the attorney-general d^in* 
former; the effect of which is to enable him to give 
evidence in support of the charge, and the prisoner to 
call witnesses for his defence. The evidence is then 
taken and reduced into writing before the bailly 
or lieutenant bailly and two jurats, and when the 
whole is complete, and the case ready for trial, a jury, 
called the enditement^ is convened by the vicomte 
(or sheriff), acting under a mandate from the bailly. 
This is composed of the constable and twelve police- 
officers of the parish where the crime is alleged to 
have been committed, and the court must now con- 
sist of the bailly and seven jurats. No fresh oath is 
administered to the jury, and the accused is allowed to 
challenge them, but on specific grounds. The whole 
of the proceedings and evidence previously taken are 
then read by the attorney-general to the jury, the 
counsel for the defence is heard, and the attorney- 
general in reply. The jury retire to consider their 
verdict, in the custody of the vicomte, who takes 
with him and lays before the jury the indictment and 

P2 
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written depositions, that they may refer to them 
if necessary. When the jury return into court, if they 
are tmanimous, the constable delivers the verdict, 
which if they find the prisoner guilty, is in the follow- 
ing form : L accuse est plutdt coupaUe quHnnocent du 
crime mis d sa charge. If innocent, the verdict is, 
plutdt innocent que coupable. If the jury are not 
unanimous, each juror in rotation delivers his opinion 
secretly to the bailly and jurats, and the opinion of the 
majority is announced hy the bailly as the verdict. 
If the prisoner is declared more innocent than guilty, 
he is forthwith discharged. If he is found more guilty 
than innocent, the court pronounce him to be crimi* 
nally indicted. He is then entitled to appeal to the 
grande enqu&te, or jury of twenty-four ; or he may 
waive this right, and submit to judgment. If he 
appeals he is remanded to prison until the grand 
inquest is called. 

Within two or three days the court meet, con* 
stituted as before. Twenty-four men selected by the 
attorney-general from amongst the most intelligent 
inhabitants of the parish wherein the alleged crime 
has been committed, and the two adjoining parishes, 
eight from each, are summoned to serve as a jury, 
and also a few supplementary jurymen from each 
parish in case of challenges, sickness, or absence of 
those who are intended to form the jury. The prisoner 
may challenge any of them, but only on specific 
grounds. When the jury is complete they are sworn 
* to declare well and faithfully what they shall find in 
their conscience relative to the crime of which the 
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party is accused, namely, whether he is more guilty 
than innocent, to charge or discharge him, and that 
they will do so without favour or partiality, as they 
shall answer it before God/ Precisely the same form 
is then gone through which had been previously ob- 
served at the first trial. On the return of the jury 
into court with the vicomte, if they are unanimous, 
the foreman delivers the verdict : if they difier, they 
each deliver their opinion to the bailly secretly ; and 
if twenty out of the twenty-four concur in finding the 
accused more guilty than innocent, he is declared by 
the bailly duly attainted and convicted of the offence 
for which he had been indicted, and sentence is imme-» 
diately passed. If, however, five or more out of the 
twenty-four concur in finding the accused more inno- 
cent than guilty, he is forthwith discharged. 

The bailly and jurats decide all questions of law, 
and the jury questions of fact. The prosecutor is 
not allowed to adduce fresh evidence after the endite- 
ment or petit jury have met to try the accused, but 
the latter is sometimes permitted to call evidence in 
support of his defence before the grande enqttStey 
after he has been indicted by the petit jury. 

We see in these proceedings an apparent inversion 
of our own forms. The petit jury seems to have been 
originally in the nature of a jury dexameti^ like our 
grand jury, and the grande enqu&te performs the 
ofl&ce of our petit jury. There is, however, this mate- 
rial difference, that all the evidence both for and 
against the prisoner is laid before the enditementy 
and unless he appeals from their verdict it is condu- 
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sive, so that judgment may be passed upon it, which, 
o£ course, is not the case with the finding of the 
grand jury in England. It certainly is a very ob- 
jectionable part of the practice, that the petit jury 
should be composed of police-officers who have just 
been active in detecting the offender^ and procuring 
evidence to convict him ; and also that witnesses are 
not examined vivd voce in their presence when they 
act as an enditement. There also results this anomaly, 
that if six members of the first jury declare a man 
not guilty, he is nevertheless condemned, whereas 
if subsequently five members only of the second 
declare him not guilty, he is acquitted, although the 
evidence presented to each jury is identically the same. 
And both these contradictory verdicts remain for all 
time recorded on the rolls of the court. 



CHAPTER X. 

THE GRAND JURY AND OTHER MATTERS 
RELATING TO CRIMINAL TRIALS. 



Section L The Grand Jury. 

AN indictment is a written accusation of one or 
- more persons of high treason, felony, or a mis- 
demeanour, preferred before and presented upon oath 
by twelve or more not exceeding twenty-three good 
and lawful men of the county duly sworn, who are 
called the Grand Jury. They are therefore the ac- 
cusing jury, as distinguished from the petit or trying 
jury. It has been said by an eminent legal writer, 
that the existence of two juries is, * though one of the 
most important, yet certainly one of the most obscure 
and inexplicable parts of the law of England ^* I do 
not, however, think that the latter part of this remark 
is true. On the contrary, it seems to me to have 
been the natural result of the state of things which 
has been detailed in the preceding chapter. We see 
that when the justices in eyre paid their periodical 
visits to the counties, they caused to be summoned 
before them twelve knights*, or other good and lawful 
men, for each hundred, and charged them upon their 
oaths to inquire respecting crimes and offences com- 
mitted within their respective hundreds or wapentakes, 

^ Note by Professor Christian to Blackstone, m. 367- 
' Milites. See a dissertation on the meaning of this word in 
the Appendix. 
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SO that they might be ready to present to the court 
the suspected persons at a future day fixed by the 
justices. It has been shewn that these jurors were 
the representatives of and substitutes for the fama 
patricB^ or public rumour, by which in old times when 
a man was assailed he was said to be m<de credit'us, 
(corresponding to the tyhUbysig of the Anglo-Saxons), 
and was thereupon arrested and put upon his trial. 
I have said also that for some time there appears 
to have been no difference between this accusing jury 
and the trying jury; nor can the exact period be 
determined when they became separate and distinct. 
Most probably however this happened when the ordeal 
fell into desuetude, and was no longer resorted to as 
a means of testing the truth of the accusation. For, 
as has been already explained, the consequence of a 
criminal charge in Saxon as well as in Norman times, 
was an appeal to compurgation or the ordeal, and 
when these modes of trial were abandoned, it was 
necessary to find some other substitute for them. 
What then was more natural than that the jurata 
patricB, borrowed as to its form from the grand assise, 
and already employed as a tribunal for the discovery 
of truth in civil cases, should be made use of for the 
same purpose in criminal ? 

It was at an early period made imperative by 
statute, that these presentments should rest upon the 
finding of twelve men at least. Thus by 18 Edw. I. c 
13, it was enacted that sheriffs in their ^ toums ' should 
cause their ' inquests of malefactors to be taken by 
lawful men, and by twelve at the least, which shall 
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put their seals to such inquisitions; and those that 
shall be found culpable by such inquests they shall 
take and imprison, as they have used aforetimes to 
do/ And to prevent persons being put upon their 
trial owing to false and malicious accusations, to 
gratify private revenge, it was enacted in the reign 
of Edward III. (a.d. 1368), that 'no man be put to 
answer without presentment before justices or matter 
of record, or by due process and i^Tit original, accord- 
ing to the old law of the land.' And it had been 
previously provided by, 1 Edw. III. st. 2. c. 17, that 
all sheriifs, bailiffs, and others whose office it was to 
take indictments, should do so 'by roll indented, 
whereof the one part shall remain with the indictors, 
and the other part with him that taketh the inquest ; 
so that the indictments shall not be embezzled, as 
they have been in times past, and so that one of the 
inquest may shew the one part of the indenture to 
the justices when they come to make deliverance.' 

It will have been noticed that the twelve jurors 
mentioned as indictors by Bracton, were limited to 
the cognizance of offences within their own hundred ; 
and the next question to consider is, how the practice 
arose by which, as at the present day, one body of 
grand jurors, consisting of twelve at least, came to 
represent the whole county, and presentments for 
separate hundreds were discontinued. We have no 
precise information on the subject, but it is perhaps 
not impossible to trace the steps by which the change 
was effected. I believe the first notice of a Grand 
Inquest occurs in the Liber Assisarum, for the 42nd 
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year of the reign of Edward III. A commission of 
oyer and terminer had been issued to Thorp and 
Lodel, justices, for the counties of Essex, Hertford, 
Cambridge, Norfolk, and Suffolk ; and when at Chelms- 
ford they called upon the bailiffs of each hundred of 
the county to return their inquests or panels. And 
afterwards * the sheriff returned a panel of knights, 
which was the grand inquest {le grand enquesty 
Most probably it was the duty of this grand inquest 
to inquire at large for every hundred in the county, 
in case there should be any omissions or malpractices 
on the part of the hundredors who took the smaller 
inquests; and as the latter were frequently called 
upon to sit on assises and juries in civil causes, this 
double office would be felt to be a burthen from 
which they would be glad to escape, by throwing the 
duty of making presentments as much as possible 
upon the knights of the grand inquest. Thus the 
presentments by the knights, instead of being merely, 
as at first, supplemental to those of the hundredors, 
gradually usurped altogether the place of the latter ; 
and the system of the grand jury as it at present 
exists was fully developed \ 

It was formerly deemed felony, if not high treason, 
for any of the grand jury tp divulge the names of the 
persons whom they were about to present*. It was 
also not unusual to fine them for non-presentments or 
concealments of offences within their cognizance ; but 
of this practice Sir Matthew Hale expresses his strong 

^ See Reeves's H%Bt. Eng. LaWy Vol. m. 133. 
* Lib. Assis. 27. 5. 
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disapproval, saying that it is not warrantable by law, 
and that * it is of very ill consequence ; — ^for the privi- 
lege of an Englishman is, that his life shall not be 
drawn in danger without due presentment or indict- 
ment; and this would be but a slender screen or 
safeguard, if every justice of the peace, or conunis- 
sioner of oyer and terminer, or gaol delivery, may 
make the grand jury present what he pleases, or 
otherwise fine them.* Sir Matthew Hale, however, 
makes a distinction in favour of the right of the 
Queen's Bench to fine for an improper presentment 
or non-presentment ; for he says, ' there is no parity 
of reason or example between inferior judges and that 
court which is the supreme ordinary court of justice 
in such cases ^' 

The mode in which the grand jury is summoned, 
and performs its functions^ is the following. 

The sheriif of each county is directed, by a pre- 
cept issued to him for that purpose, to return twenty- 
four or more persons, out of whom the jury is to be 
taken and sworn ; and ' if there be thirteen or more 
of the grand inquest, a presentment by less than 
twelve ought not to be ; but if there be twelve as- 
senting, though some of the rest of their number 
dissent, it is a good presentment V The number 
sworn, however, must not exceed twenty-three. In 
a case that occurred within the last few years. Lord 

' Hale, P. C. II. 161. In Rot Pari. 1. 121. b. (a.d. 1293) we 
find an instance of a juror committed to gaol on the testimony of his 
fellow-jnrors, for procnring a false presentment to be made hj them, 
so as to conceal a felony concerning which plenam icivit veritatem. 

• 2 Hale's P. C. 161. 
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Denman, C. J.» said' : "The court has no doubt that 
twenty-three is the limited number. It is a matter 
of practice proved by authorities in the only way in 
which proof can be given of a point of that kind 
which has been undisputed.' The reason of this is 
that twelve agreeing may constitute a majority; for 
it is a maxim of the English law, as Blackstone says» 
that ^ no man can be convicted at the suit of the king 
of any capital offence [or any felony], unless by the 
unanimous voice of twenty-four of his equals and 
neighbours : that is, by twelve at least of the grand 
jury in the first place assenting to the accusation; 
and afterwards by the whole petit jury, of twelve 
more, finding him guilty/ 

Formerly it was considered necessary that some 
of the grand jury should be summoned out of every 
hundred in the county. But this has been altered by 
statute 6 Geo. IV. c. 50, and the sheriff is now only 
required to return them from the body of his county. 
The marshal administers to the foreman of the jury 
the following oath : — 

'You, as foreman of this grand inquest for the 
body of this county of A, shall diligently inquire, and 
true presentment make, of all such matters and things 
as shall be given you in charge. The king's counsel, 
your fellows', and your own, you shall keep secret: 
you shall present no one for envy, hatred, or malice ; 
neither shall you leave any one unpresented for fear, 
favour, or affection, or hope of reward ; but you shall 
present all things truly as they come to your know- 

' R. 9. Manh, 6 Ad. and Ell. 242. 
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ledge, according to the best of your understanding: 
So help you God!* 

The rest of the grand jury, by three at a time, in 
order, are then sworn in the following manner : — 

* The same oath which your foreman hath taken 
on his part, you and every of you, shall well and truly 
observe and keep on your part : So help you God !' 

When the grand jury have been sworn, they re- 
ceive a charge from the judge who presides in the 
criminal court, and are instructed by him generally 
in the duties which they have to perform, and where 
any of the cases to be brought before them involve 
difficult points of law, these are explained to them. 
They then retire to receive the bills of indictment, 
and examine the witnesses who support the accusa- 
tion, endorsing on the back of each bill the names of 
all the witnesses whom they examine in that case. 
Their duty is to satisfy themselves, from the state- 
ments on the part of the prosecution, that sufficient 
cause appears for calling upon the accused party to 
answer the charge made against him. If they think 
that the accusation is unfounded, they indorse on the 
bill, * Not a true bill,' or the letters N. T. B. And if it 
is not intended to prefer a fresh bill before the grand 
jury at that assise, the party is discharged for the 
time ; but a bill for the same offence may be after- 
wards preferred against him at a subsequent assise^ 
if fresh circumstances of suspicion in the meantime 
arise. If they consider the evidence sufficient to 
warrant putting the party on his trial, they endorse 
the words * True bill,' or the letters T. B., and the bill 
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being thus found by them becomes an indictment, and 
the accused is tried by the petit jury. 

Of late years an opinion has been frequently ex- 
pressed, that the preliminary proceeding by grand 
jury is useless, and ought to be abolished. And with 
respect to the district within the jurisdiction of the 
Central Criminal Court, the idea is perhaps well 
founded. The legal knowledge and practised vigi- 
lance of the magistrates of the metropolis render it 
almost superfluous to subject their committals to the 
supervision of another tribunal, before a prisoner is 
put upon his trial, and it is a great hardship that 
busy tradesmen should be taken from their avoca- 
tions and detained for several days at a time upon an 
inquiry, which is followed by no useful results so far 
as respects the jurymen themselves. But the case is 
very different in the counties which the judges visit 
in their periodical circuits. The grand jury there 
consist principally of the landed gentry and magis- 
trates of the county, and it is of the highest import- 
ance to secure their attendance on such occasions. 
They are thus called upon to take their part in the 
great judicial drama, and see justice administered in 
its purest and most enlightened form. The commit- 
tals by each magistrate are exposed to the scrutiny 
of his neighbours, and a useful lesson is taught to 
each when bills are thrown out because the evidence 
is too slight and unsatisfactory to raise any fair pre- 
sumption of guilt in the accused. For it is no light 
matter to incarcerate a man on a charge of felony 
for months previous to his trial, which in many cases 
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must lead to the ruin of his prospects, and then find 
that the case of suspicion is deemed so weak by the 
grand jury, that when they assemble they pronounce 
him entitled to an immediate discharge. Moreover, 
they hear an exposition of the criminal law from the 
judge, which must be of essential service to them in 
the performance of their magisterial duties through- 
out the year. 

But besides all this, the grand jury can often baffle 
the attempts of malevolence ; and who can estimate 
the blessing to a man unjustly accused of a crime to 
find himself relieved in so triumphant a manner from 
the shame and degradation of a trial at the felon's 
bar ? Who, however innocent, with quick and sensitive 
feelings, would not gladly purchase, at almost any cost 
short of a compromise of honour, an exemption from 
such an ordeal? To stand for hours in a crowded 
court the object of obloquy and suspicion, to catch the 
whispered comments of the auditory, and see every 
eye carefully watching each look and gesture, and 
then to have one's name spread on the wings of the 
press throughout the world in connexion with some 
odious and disreputable charge, must be a degree of 
torture sufficient to unnerve the strongest mind. 
When an application was once made for a new trial 
on the ground that excessive damages had been 
awarded to a plaintiff in an action for a malicious 
prosecution, he having been tried and acquitted at 
the Old Bailey, Chief Justice Mansfield in refusing to 
grant it, said \ ' The plaintiff is put on his trial at the 

^ Hewlett V. Cruchley, 5 Taunt. 281. 



224 GRAND juhy and other matters. [ch. 

Old Bailey in the presence of hundreds. What sum 
would bribe any man to put himself in this situationf 
And there have undoubtedly been periods in our 
history when it was very necessary that the shield of 
the grand jury should be interposed between the 
crown and the subject. If in 1681 the grand jury of 
the city of London had not resolutely, against the 
undisguised endeavours of the judges North, Pem- 
berton, and others, refused to bring in a true bill 
against the Earl of Shaftesbury, it is well nigh certain 
that that nobleman would have expiated with his life 
on the scaffold the venial crime of factious opposition 
to the court. He had been arrested on a charge of 
high treason, which however was a mere pretence, as 
there was no legal evidence to implicate him, and the 
bill went before the grand jury. The intention was 
to remove it when found, as the Parliament was not 
sitting, to the court of the High Steward, where Lord 
Shaftesbury would have been tried by peers selected 
by the king, and his conviction and sentence would 
have been inevitable. The counsel for the crown 
applied that the witnesses in support of the indict- 
ment might be examined before the grand jury in 
open court; the object being to overawe the latter 
in the discharge of their duty. The foreman reminded 
the court of the oath which he and his fellows had 
taken to keep the king's counsel secret, but the judges 
told him that the king might dispense with secrecy, 
and disallowed the objection. The witnesses were 
accordingly openly examined, and the grand jury 
retired, but soon returned with the word Ignoramus 
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written on the back of the bill; upon which we are 
told that ' there was a most wonderful shout, that one 
could have thought the hall had cracked ^' 



Section II. The Coroner^s Jury. 

It has been said of coroners that they are of so 
great antiquity that their commencement is not 
known ^ The name occurs in a rhyming charter 
granted by the Anglo-Saxon king Athelstan to the 
monastery of St. John of Beverley, a.d. 925, which 
contains the following lines : 

If man be found slain idrunkend, 
Sterved on sain John rike, his aghen men 
Withouten swike his aghen bailiffs make ye fight, 
Nan oyer coroner have ye might: 
Swa mikel freedom give I ye, 
Swa hert may think or eghe see^ 

In old times the coroner was an officer of some 
importance, as appears from the way in which 
Chaucer mentions him in his description of the 
Frankelein : 

At sessions there was he, lord and sire, 
Full often time he was knight of the shire, 
A shereve had he been, and a coronour. 
Was no where swiche a worthy yavasour. 

It seems that anciently coroners held pleas of tho 
crown, and could pass judgment in criminal cases; 
but this power was expressly taken from them by 0119 
of the provisions of the Great Charter. 

^ 8 State Tr. 75d— 821. > 3 Bulstrode, 176. 

3 Dngd. MonaeU n, 130 (Edit 1817). 

T, J. Q 
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We are, however, here no further concerned with 
the office than as it is connected with the jury system. 
The earliest statute which regulates and defines the 
mode of taking a coroner's inquest, is that entitled 
De Officio Coronataris, 4 Edw. I. st. 2 (a.d. 1276), 
and this enacts that when coroners are directed by 
the bailiffs of the king, or honest men {probi homines) 
of the county, to go to those who are slain or have 
died suddenly, or been wounded, or to housebreakers, 
or to places where treasure is said to be found, they 
shall forthwith proceed there, and command four of 
the next towns, or five or six, to appear before them 
in such a place, and when they are come thither, the 
coroner upon the oath of them shall inquire, if it con- 
cerns a man slain, where he was slain, whether it 
were in a house, field, bed, tavern, or company, and 
if any and who were there. 

* Likewise it is to be inquired who were and in 
what manner culpable, either of the act, or of the 
force ; and who were present, either men or women, 
and of what age soever they be (if they can speak or 
have any discretion). And how many soever be found 
culpable by inquisition in any of the manners afore- 
said, they shall be taken and delivered to the sheriff, 
and shall be commilted to gaol ; and such as be found 
and be not culpable, shall be attached until the coming 
of the justices, and their names shall be written in the 
coroner's rolls.' 

There then follow a number of minute regulations 
respecting different kinds of inquiry. 

It will be observed, that although the jurors are 
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here required to be summoned from the nearest town- 
ships, nothing is said as to their number ; and there 
can be little doubt that at this period it was inde- 
terminate ^ But afterwards, following the analogy of 
the jury system in other cases, it became a fixed rule 
of law that twelve at least must concur in the finding 
of the inquest, in order that the parties charged 
thereby may be put upon their trial before a petit 
jury^. The number, however, summoned and assisting 
at the inquest is immaterial, provided that twelve 
agree. Where the jury are not unanimous, it is the 
duty of the coroner to collect the voices, and take the 
verdict according to the opinion of the majority. If 
twelve cannot agree, the jury are, according to the 
theory of the law, to be kept without meat, drink, or 
fire, until they give their verdict ; but in practice of 
course this rule is never enforced so as to endanger 
life or health. Formerly if they refused to make a 
legal presentment, it was the custom for the coroner 
to adjourn them from place to place ; but it was said 
by Chief Justice Holt that this was wrong, and that 
they ought to be adjourned to the assises, ^ where the 
judge will inform them better'.' 

We have already noticed the mode in which cases 

of suspected crime were presented originally by the 

fama patrics, and afterwards by sworn jurors. And 

it has been assumed that the instances quoted from 

• By the statnte of Marlbridge, 62 Hen. III. c. 24 (a.d. 1267), 
it was ordained that at inquests 'for the death of man,' all being 
twelve years of age ought to appear^ unless they have reasonable 
cause of absence. 

' Smith's case, Gombercatch, 386. 

Q2 



228 GRAND JURY AND OTHER MATTERS. [CH. 

the Rotuli Curice Regis belonged to that class of 
presentments made in the manner pointed out by 
Braeton, when he tells us that twelve jurors were to 
be charged upon oath bj the justices to discover and 
make known by their verdict on a day certain, all per- 
sons suspected of criminal offences within their hun- 
dred or wapentake \ Possibly, however, some of these 
entries may be inquisitions taken by the coroner's 
jury, for it is obvious that their office closely cor- 
responded with that of the jurors or indictors men- 
tioned by Bracton and Fleta. The coroner had a 
parallel jurisdiction with the twelve sworn hundredors 
in this respect. It was his duty ex officio to inquire 
concerning and present all cases of suspicious death, 
and other matters enumerated by the statute De Officio 
CoroTiatoris ; and the existence of so many different 
modes of inquest as were provided for by the hundred 
jury, the grand jury, and the coroner's jury, proves 
a laudable anxiety on the part of our ancestors to 
protect human life and discover and punish crime. 

Section III. The Jury db Mbdibtatb Linguje. 

The origin of the jury de medietate lingucB has 
been generally referred to the reign of Edward III. ; 
and the first mention of it is supposed to occur in 
the Statute of the Staple, passed in the year 1353. 
But this is a mistake. In Rymer's Foedera we find 
a deed of Inspeadmtis, or charter of confirmation, 
granted by Edward III., which recites at length and 

1 Bract. Lib. m. fo. 116. 
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confirms a charter granted by Edward I. in the 
thirty-first year of his reign, in which the last-named 
monarch makes ample provision for the protection 
and convenience of foreign merchants sojourning 
within the realm. Amongst other benefits conferred 
upon them, the charter declares that in all pleas in 
which merchants are impleaded, except in capital 
cases, whether they be plaintiffs or defendants^ half 
of the inquest shall consist of foreign merchants resid- 
ing in the city or town, provided a sufficient number 
of them can be found, and the other half of good 
and lawful men of the place where the plea is held. 
But if six foreign merchants cannot be found there, 
then the number is to be made up of other merchants, 
and the remaining six are to be other good and suf- 
ficient men of the placed The Statute of the Staple, 
however, of Edward III.^ was rather more specific in 
its provisions. It enacted that when both merchants 
were foreigners, the jury should all be foreigners. 
Where the one was a foreigner and the other a deni- 
zen, half of the jury should be foreigners and half 

^ Rymer's Feed. rv. 362. The charter seems to proTide this 
mode of trial for all merchants as I have given it in the text. The 
words are ubi merccUor implacitcUtu fiierU vel cdium implacitaverit 
eujtucumgue conditionis idem itnplacUattu exttiterit extraiveus tel 

FRiYATUB et n de mereatorilnu dictarum terrarum numerus 

non inveniatur tuffieieni panantur in inquintione ille^ qui idonei 
invenientur ibidem; et reMui eint de aliie bonis hominihue et 
idaneie de lode in quHnu illud pladtum erit. In 1320 (14 Edw. II.) 
we have a petition from some Louvain merchants praying that an 
action about some cloth might be tried by a jury, of which twelve 
should be formgners and twelve natives — tteenty-four in all. Rot. 
ParL I. 382. 

2 27 Edw. III. c. 8. 
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denizens, and if both were denizens, then all the jury 
should be denizens. 

In the Rolls of Parliament for the year 1308 
(2 Edw. II.) occurs a king's writ ordering an action of 
ejectment for lands in Shropshire to be tried by a 
jury half English and half Welsh. 

At the present day, if an alien be indicted for 
felony or misdemeanor, he may by proper applica- 
tion to the court require the sheriff or other proper 
minister to return for one half of the jury a com- 
petent number of aliens, if so many there be in the 
town or place where the trial is had ; and if not» then 
so many aliens as shall be found in the same town or 
place, if any ; and no such alien juror shall be liable 
to be challenged for want of freehold or other quali- 
fication required in denizen jurors, but he may be 
challenged for any other caused 

It is not necessary that all or any of the alien 
jurors should be natives of the same country as the 
prisoner. It is sufficient that they are foreigners. 

Section IV. Challenges in Criminal Trials. 

What has been said with respect to all challenges 
far cause in civil actions^ applies equally to criminal 
trials*. But in charges of treason and felony a pri- 
soner is entitled to a peremptory challenge, so called 

' 6 Geo. IV. c. 50. § 47. 

' Coke Bays, that where the king is party one shall not chal- 
lenge the array for &your; for which he assigns the startling reason, 
*' because in respect of his allegiance the sheriff ought to favour the 
king more.' But Hale says expressly that prisoners are allowed to 
challenge the array for favour. — 2 PI. C. 271. 
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'because he may challenge peremptorily upon his 
own dislike, without shewing of any caused' By the 
common law he might upon an indictment or appeal 
of death challenge thirty-five, which was one less 
than the number of three juries. This number was, 
by Stat, 22 Hen. VIII. c. 14, reduced to twenty in 
petit treason, murder, and felony ; and the right was, 
by the sanie statute, altogether taken away in high 
treason and misprision of high treason ; but by Stat. 
1 and 2 Phil, and Mary, c. 10, the common law with 
respect to challenges was revived. And so the matter 
still stands in the case of treason ; but by 6 Geo. lY . 
c. 50, no person arraigned for murder or felony shall 
be admitted to any peremptory challenge above the 
number of twenty ; and by 7 and 8 Geo. IV. c. 28, if 
any person indicted for treason, felony, or piracy, shall 
challenge peremptorily a greater number of the men 
returned to be of the jury than such person is en- 
titled by law to challenge in any of the said cases, 
every such peremptory challenge beyond the number 
allowed by law shall be entirely void, and the trial 
of such person shall proceed as if no such challenge 
had been made. 

It has been previously mentioned that a lord of 
parliament tried by his peers has no right of chal- 
lenge at all. The reason for which, as given by Coke, 
is, ' for that they are not sworn as other jurors be, but 
find the party guilty or not guilty upon their faith or 
allegiance to the king, and they are judges of the fact, 
and every one of them doth separately give his judg- 
ment, beginning at the lowest.' 

1 Co. Litt 156. b. 
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By the common law the king might challenge 
peremptorily without being limited to any number. 
But this, says Coke, was mischievous to the subject, 
tending to infinite delays and danger'. It was there- 
fore enacted, by 83 Edw. I. st. 4, that none should chal- 
lenge for the king except for cause certain, and this 
is re-enacted, by 6 Geo. IV. c. 50, which provides that 
the king shall challenge no jurors without assigning 
a cause certain to be tried and approved by the court. 

In the case of a prisoner challenging, he must do 
so as each juror ' comes to the book to be sworn, and 
before he is sworn ;' but the king need not assign his 
cause of challenge until the whole panel is gone 
through, and unless there cannot be a full jury with- 
out the persons so challenged. And it is then that 
the counsel for the crown must shew cause, otherwise 
the juror shall be sworn. The practical effect of this 
rule therefore is, that the crown has the benefit of 
peremptory challenges^ provided it takes care that a 
sufficient number are left on the panel unchallenged 
80 as to make up a full jury. For as was said by 
Chief Justice Holt^ 'cause is not to be shewn by the 
king's counsel till all the panel be gone through ; and 
then if there be not twelve left to try, they are bound 
to shew cause: that is the law:' — a doctrine which 
was strenuously but ineffectually impugned by the 
counsel for O'Coigly, O'Connor, and others, who were 
tried for high treason in 1798'. 

When twelve jurors have at last been collected 
against whom no exception is made, they are sworn 

' Co. Litt. 156. b. « 12 State Tr. 675. 

' 26 State Tr. 1231. 
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separately according to the foUowiog form of oath : — 
* You shall well and truly try, and true deliverance 
make, between our sovereign lady the Queen and the 
prisoner at the bar. whom you have in charge; and a 
true verdict give -according to the evidence, so help 
you God ! ' 

Section V. Question of new Trial in Ccuee of Conviction 

of Felony. 

A QUESTION of great importance has often been 
raised, whether in criminal cases there ought not to 
be an appeal from the verdict of the jury on matters 
of fact. In the English and Scotch law it is unknown, 
and a conviction of felony cannot be questioned by 
any form of legal process, on the ground that the 
verdict was not warranted by the evidence. Now as 
it may be plausibly urged that twelve men are as 
likely to be mistaken in the effect of evidence in 
a criminal as in a civil trial, there is an apparent 
anomaly in allowing a new trial in the one case and 
not in the other. And certainly if there were no 
machinery whereby the mistakes of juries in such 
instances could be corrected other than the courts of 
law possess, it would be impossible to answer the 
objection. The defect in the system would be glaring 
and the evil intolerable. But the constitution provides 
what may perhaps be considered upon the whole a 
not inadequate remedy. The prerogative of mercy 
resides in the crown, and every capital conviction, 
and indeed every other in which the judge entertains 
any reasonable doubt as to its propriety, is submitted 
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to the careful and humane consideration of the Secre- 
tary of State for home affairs, when, if the evidence 
upon which the jury have found their verdict appears 
to be insufficient to sustain it, or fresh facts come to 
light which tend to establish the prisoner's innocence, 
a royal pardon is granted, which not only annuls the 
conviction, but reinstates the party absolutely in all 
his former civil rights. And if in the course of the 
trial evidence is admitted against the prisoner as to 
the reception of which the presiding judge feels a 
doubt, or any other matter of law arises which he 
thinks might possibly justify an acquittal, the practice 
has been not to pass sentence upon a verdict of Guilty, 
but to reserve the point for the consideration of the 
other judges, and respite the judgment until they 
have declared their opinion. In this way safeguards 
are practically thrown round the life and liberty of 
the subject, which are not contained in the strict 
letter of the law, for undoubtedly there is no legal 
obligation either upon the judge to act thus, or upon 
the crown to rectify mistakes by a pardon ^ A recent 

^ In the case of the Queen e. Eduljee BTiaiDJee, whidi was 
argued before the Judicial Committee of the Privj Council in 1846, 
upon a petition praying for leave to appeal from a conviction for 
felony in the Supreme Court of Bombay, the court in delivering 
judgment said : ' The usual practice, where the judgment is not 
postponed, is, if any objection be taken at the trial which the judge 
who tries the prisoners does not admit to be valid, but deems 
worthy of consideration, to reserve it for the opinion of the fifteen 
judges. If the majority think the objection ought to have been sus- 
tained, the judge who tried the prisoner reports to the Secretary of 
State, and the prerogative of the crown is exercised in such a manner 
as the advisers of the crown think meet. The priicner ha$ no legal 
right, in the proper $en$e of the term, to demand a reconsideration by 
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statute (11 and 12 Vict. c. 78) has been passed which 
has reference to this subject, but it still leaves the 
matter to the discretion of the judge who tries the 
case. The statute provides that when any person 
shall have been convicted of any treason, felony, or 
misdemeanor before any court of oyer and terminer 
or gaol delivery, or court of quarter sessions, the 
judge or commissioner or justices of the peace before 
whom the case shall have been tried, may, in his or 
their discretion^ reserve any question of Imo which 
shall have arisen on the trial, for the consideration of 
the justices of either bench and barons of the Ex- 
chequer, and thereupon shall have authority to respite 
execution of the judgment on such conviction, or 
postpone the judgment until such question shall have 
been considered and decided, as he or they may think 
fit ; and in either case the court in its discretion shall 
commit the person convicted to prison, or shall take 
a recognizance of bail, with one or two sufficient 
sureties, and in such sum as the court shall think fit, 
conditioned to appear at such time or times as the 
court shall direct, and receive judgment, or to render 
himself in execution, as the case may be. 

Against an unlimited right of appeal in cases of 
felony upon mere questions of fact there are grave 
objections ; — not the least of which is the certainty 
that if it were allowed, it would be resorted to, how- 
ever hopeless the attempt, in every capital case, from 

a wart of law of the verdxcty or of any Ugcd objection raised at the 
trial.' — 5 Moore's P. C. Cases, 287. The application was refused ; 
and the same result followed in another similar case, the Qaeen t, 
Alloo Paroo, (lb. 296), in which the author was counsel. 
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the wish to prolong life until the tennioation of the 
appeal. This consideration had full weight given to 
it by the Judicial Committee of the Privy Council in 
the case just quoted of the Queen v. Eduljee Byramjee. 
They said, ' where persons charged with the commis- 
sion of felonies have been convicted, it is natural that 
they should resort to every possible means to escape 
from the penalty of the law, or to put off to the latest 
moment the execution of the sentence.' But perhaps 
a course might be adopted which would be more 
satisfactory than the present method. A fresh trial 
might be granted upon a certificate of the judge that 
he was not satisfied with the conviction. This would 
prevent any abuse of the privilege, and give the 
prisoner a legal right to have the verdict against him 
reconsidered. In cases where the judge declined so 
to certify, there seems to be no reason why an appeal 
should be allowed ; for it might then be assumed with 
sufficient certainty that the accused was guilty. 

In France if the court is unanimously of opinion 
that the jury are mistaken in their verdict, no judg- 
ment is pronounced, but a new trial takes place at 
the next session before a different jury. When the 
accused is found guilty by a bare majority, a new 
trial is granted, if a majority of the court are of 
opinion that it is advisable. But there can be no 
new trial when the prisoner is acquitted, whether 
contrary to the opinion of the court or not. Besides 
the advantage thus afforded to a prisoner, he has the 
right of appeal to a cour de cassation to obtain a 
reversal of his conviction, if any of the formalities 
imperatively required by the law have been omitted 
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or violated at his trial. But this reversal is not 
tantamount to an acquittal, for the case is again 
remitted to the court below, or such court as the 
ccmr de cassation appoints ^ In certain specified in- 
stances also a prisoner is entitled to a revision of his 
sentence, even where his appeal to the cour de cas^ 
sation is rejected. Such are the convictions of two 
persons for the same crime where it is clear that 
one of the two must be innocent. In this case both 
convictions are annulled, and the accused parties 
are tried again before a court difierent from either of 
those which previously condemned them. So also a 
revision takes place where sufficient evidence is laid 
before the appeal court to shew that a person for 
whose supposed death the prisoner has been convicted 
is still alive. When this happens the cour de cassa- 
tion designates the court to which is delegated the 
task of determining whether the fact be so or not, 
and which, confining its attention exclusively to this 
question, informs the appeal court of its decision, and 
then leaves the latter to deal with the case as it 
thinks fit. Again, if before the execution of the 
sentence any of the witnesses are prosecuted for 
perjury, the judgment is respited, and if they are 
convicted, the cour de cassation annuls the sentence, 
and remits the case for a second trial before a court 
different from that which previously had cognizance 
of it». 

' Code dImtrucU Crim. n. chap. 1,2. ' lb. chap. 3. 



CHAPTER XL 



REQUIREMENT OF UNANIMITY IN THE JURY. 



Section I. Origin of the Rule as to Unammity. 

* TF the work of forming verdicts,' says Bentham, 
-*" ' had been the work of calm reflection working 
by the light of experience, in a comparatiyely mature 
and enlightened age, some number, certain of afford- 
ing a majority on one side, viz. an odd number, would 
on this, as on other occasions, have been provided 
and to the decision of that preponderating number 
would of course have been given the effect of the con- 
junct decision of the wholes* 

The origin of the rule as to unanimity may, I 
think, be explained as follows. 

In the assise as instituted in the reign of Henry 11. 
it was necessary that twelve jurors should agree in 
order to determine the question of disseisin; but 
this^ unanimity was not then secured by any process 
which tended to make the agreement compulsory. 
The mode adopted was called, indeed, an afforceiment 
of the jury ; but this term did not imply that any 
violence was done to the conscientious opinions of the 
minority. It merely meant that a sufficient nmnber 
were to be added to the panel until twelve were at 
last found to agree in the same conclusion ; and this 

■ 

became the verdict of the assise. It might perhaps 
be unreasonable to require that so large a number as 

* Art of Packing a» applied to Special Jurieg, 




en. XI.] OBIGIN OF THE RULE AS TO UNANIMITY. 239 

twelve should be the minimum without whose agree- 
ment no valid decision could be made ; but this is 
entirely a question of degree, and must depend very 
much upon the state of society, the amount of intel- 
ligence amongst the jurors, and other circumstances 
of a varying nature. We can easily understand that 
it would have been improper at that time to allow a 
single juror, who after all, as has been already fully ex- 
plained, was nothing more than a witness^ to determine 
a disputed right of possession ; and in proportion to 
the magnitude of the question at issue would the con- 
currence of several testimonies be felt to be necessary, 
in order to arrive at a safe conclusion. The civil law 
required two witnesses at least, and in some cases a 
greater number, to establish a fact in dispute ; as, for 
instance, where a debt was secured by a written instru- 
ment five witnesses were necessary to prove payment. 
These would have been called by our ancestors a 
jurata of five. At the present day, with us no will 
is valid which is not attested by at least two witnesses. 
In all countries the policy of the law determines what 
it will accept as the minimum of proof. Bearing then 
in mind that the jury system was in its inception 
nothing but the testimony of witnesses informing the 
court of facts supposed to lie within their own know- 
ledge, we see at once that to require that twelve men 
should be unanimous was simply to fix the amount of 
evidence which the law deemed to be conclusive of a 
matter in dispute. 

Nor is it difficult to discover why the number 
twelve was chosen for the purpose. Twelve seems 
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to have been the favourite number for constituting a 
court amongst the Scandinavian nations. We have 
seen that in the Anglo-Saxon polity the twelve senior 
thanes were to go out, and the reeve with them, and 
swear on the relic given to them in hand, that they 
would accuse no innocent man. Twelve * lahmen ' were 
to administer the law between the British and the 
Angles. The number of compurgators in cases of 
importance was usually twelve, so that it became a 
common expression of Anglo-Norman law to say, that 
a man freed himself from a charge with the twelfth 
hand, si sen escundira sei duzime main: and this 
number prevailed equally on the Continent. Long habit 
had taught men to regard it as the proper amount 
of evidence to establish the credibility of a person 
accused of an offence ; and it was natural that the 
same number should be required when the witnesses 
came forward, not to speak to character, but facts ^ 

This seems, at all events, to be a more satisfactory 
explanation than the fanciful one suggested in an old 
tract, the authorship of which is attributed to Lord 
Somers. The writer says : ' In analogy, of late the 
jury is reduced to the number of twelve, like as the 
prophets were twelve, to foretell the truth ; the apos- 
tles twelve, to preach the truth; the discoverers 
twelve, sent into Canaan, to seek and report the truth ; 
and the stones twelve, that the heavenly Hierusalem is 

^ The rule as to nnanimitj in the jury is an additional proof that 
theyerdict of the latter was quite distinct from the judiciufn parttim. 
Amongst the paret who constituted the judges of the county and 
haronial courts, the opinion of the majority prevailed : vincat sen- 
tentia plurimorum. — Leg. Hen. I. 6. 
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built on : and as the judges were twelve anciently to 
try and determine matters of law ; and always, when 
there is any waging law, there must be twelve to 
swear in it ; and also as for matters of state, there 
were formerly twelve councillors of state* And any- 
thing now which any jury can be said to do, must 
have the joint consent of twelve, else it is, in con- 
struction of law, not the doing of the jury, but of 
private persons, and void^* 

But in old times a verdict was sometimes taken 
from eleven, if they agreed, and in that case the re- 
fractory juror was committed to prison*. Both ver- 
dicts were, however, recorded. Thus, in an assise upon 
a writ of right, between the abbot of Kirkstede and 
Edmund de Eyncourt, in the reign of Henry III., 
eleven of the jury found for the abbot and the twelfth 
for de Eyncourt, and judgment was given according 
to the verdict of the eleven, quia prcedicti undecim 
concorditer el prcecise dicunP. But it was decided in 
the reign of Edward III. that the verdict of less than 
twelve was a nullity, and the court said, that the 
judges of assise ought to carry the jury about with 
them in a cart until they agreed^. 

Although the rule is thus shewn to have been 

^ Guide to EtiglUh Juriei^ ly a person o/qnalUy. 1682. 

* Bro. Abr. Jurors, pt 53. Fitzh. Abr. verdict, 40. 

3 Plac. ann. ^Q Hen. III. Rot. 29. So where the jury consisted 
of eleyen, and ten found for the plaintiff and one for the defendant, 
the entry was gula dicto mc^orxe partU juraiorum itandum est quod 
prcedietus W. recuperet^ &c. — ^Pasc. 14 Edw. I. Rot. 10. Hale, 
P. C. n. 297. n. (c). 

^ 41 Asds. 11. At the present day a yerdict from less than 
twelve is sometimes taken by consent of both parties. 

T.J. B 
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reasonable ia its commencement, it entailed conse- 
quences of a very inconvenient nature. In that quiunt 
old book. The Doctor and Student^ written in the 
reign of Henry YIII., the following question is asked 
of the lawyer by the divine : 

' Doctor. If one of the twelve men of an inquest 
know the very truth of hb own knowledge, and in- 
structeth his fellows thereof and they will in no wise 
give credence to him, and thereupon, because meat 
and drink is prohibited them, he is g^ven to that 
point, that either he must assent to them, and give 
their verdict against his own knowledge and against 
his own conscience, or die for lack of meat : how may 
the law then stand with conscience, that will drive an 
innocent to that extremity, to be either forsworn, 
or to be famished and die for want of meat ? 

' Student I take not the law of the realm to be, 
that the jury after they be sworn may not eat nor 
drink till they be agreed of the verdict : but truth 
it is, there is a maxime and an old custom in the law, 
that they shall not eat nor drink after they be sworn 
till they have given their verdict, without the assent 
and licence of the justices ; and that is ordained by the 
law for eschewing divers inconveniences that might 
follow thereupon, and that specially if they should eat 
or drink at the costs of the parties^; and therefore if 

^ In the time of Elizabeth it was the custom for the sucoessfol 
party to entertain the jury afterwards at dinner : *The party with 
whom they have given their sentence giveth the enquest their dinner 
that day most commonly, and this is all they have for their labouri 
notwithstanding that they come some twenty, some thirty or forty 
miles or more, to the place where they give their verdict ; all the 
rest is of their own charge.' — ^Smith's Commomcealthy c. 18. 
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they do contrary, it may be laid in arrest of the judg- 
ment : but with the assent of the justices they may both 
eat and drink, as if any of the jurors fall sick before 
they be agreed of their verdict, so sore that he may 
not commune of the verdicl, then by the assent of the 
justices he may have meat and drink, and also such 
other things as be necessary for him ; and his fellows 
also at their own costs, or at the indifferent costs 
of the parties, if they so agree, or by the assent of the 
justices, may both eat and drink/ 

The rule, however, in this respect, is different at 
the present day, for it is only after the judge has 
summed up and the jury are considering their verdict, 
that they are prohibited from having ' meat, drink, or 
fire, candle-light only excepted.' Otherwise, in cases 
when a trial extends over several days, it would 
be phyfflcally impossible to enforce abstinence, and 
prisoners would escape by resorting to the expedient 
of tedious and protracted delay in their defence. No 
such lengthened trials were however known in the 
simple times of old. But the reason assigned for the 
rule in the passage above quoted is not the true one. 
It arose, no doubt, from the propensity of our ances- 
tors to indulge in excess at their meals ; and was die* , 
tated by a fear lest jurors should, if they had access 
when empanelled to food and drink, become incapa- 
citated from a due discharge of their duty. The first 
mention of the rule occurs, I believe, in Fleta, which 
was written in the reign of Edward I., and it is there 
said, that the sheriff is to cause the jurors in an 
assise to be kept sine dho et potu until they are 
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agreed \ But at that time it was in the option of the 
justices, either compeUere ad concordiam the jury in 
this way, or to afforce it by adding, as has been pre- 
viously explained, jurors to the majority, until twelve 
were found to be unanimous'. The expression com- 
peUere ad concordiam shews that in Fleta's time a 
compulsory process might be resorted to in order to 
produce an unanimous verdict; and this is further 
shewn by the fact, that the dissentient minority were 
subjected to a fine qtuisi pro transgressiane. But 
here again we must not forget that the jurors were 
still regarded merely as witnesses. And if seven 
men swore positively that they had seen and known 
the possession of land to be in a particular person, or 
his ancestors, the presumption was very strong that 
five other neighbours who professed to be cognizant 
of the matter must have known the same fact, and 
therefore, in refusing to concur in the verdict of the 
majority, they were deemed to be guilty of contumacy, 
if not wilful peijury. But it deserves notice, that by 
the law of the Saxon Ethelred, which has been 
already quoted, if two-thirds of the thanes who formed 
the court or inquest agreed, the remaining one-third 
^ho dissented were fined. *Let doom stand where 

^ It was a law of the Lombards ut judices jejuni eatuoi audiant 
et deeemant. And hj one of the laws of Hoel-dda, (X^. Wall, lib. 

V. § 48), Respandere non teneor pott meridiem nulla causa 

post meridiem orari debet Blackstone notices that by the ' Gt)lden 
Bull ' of the German empire, if> after the congress was opened, the 
electors delayed the election of a king of the Romans for thirty days^ 
they were to be fed only with bread and water until the election was 
made. 

« Fleta, IV. c 9. 
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thanes are of one voice : if they disagree, let that 
stand which viii of them say. And let those who 
are out-voted pay each of them vi half-marks ^' And 
the thanes spoken of here were certainly not wit- 
nesseSy but sat in the capacity of judges. 

The above considerations afford, I think, a satis- 
factory account of the origin of the rule which re- 
quires unanimity in the jury. And if the explanation 
be admitted, the principle involved does not seem 
to have been unreasonable. The question however is 
very different, whether the rule ought to be retained 
when the character of the tribunal has changed, and 
the functions which it has to discharge are no longer 
the same as they were when it first came into exist- 
ence. This will be the subject of inquiry in the next 
section. 

Section II. Q^est^on of the Reasonableness of the Rule 

considered. 

In a valuable note to his Middle Ages^ Mr Hallam, 
speaking of * the grand principle of the Saxon polity, 
the trial of facts by the country,* says, *From this 
principle (except as to that preposterous relic qf 
barbarism^ the requirement of unanimity) may we 
never swerve — may we never be compelled, in wish, 
to swerve — by a contempt of their oaths in jurors, and 

' In all the old Scandinavian tribunals the opinion of the 
majority prevailed. ^S^ b% illi xn in unum eonvenire non paterint, 
ma^ pan prcBvalMt, et quicquid juratnento sua deereverit.'^Priv. 
Civ, Eipensiij ann. 1296. But, as I have previonsly shewn, the 
twelve in these cases wexe not ^ jarymen,' bnt judges. 
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a disregard of the just limits of their trust !^' This is 
a stern judgment against the policy of the law which 
requires that a jury, if it delivers a verdict at all, shall 
be unanimous ; and it may be useful briefly to con- 
sider whether and how far it is correct. 

The question has been often discussed, and the 
objection is one not easily answered. In no oth^ 
tribunal in this country is unanimity essential in CNrder 
that its decision may be valid. When in any of the 
courts of common law, or in the court of appeal in 
Chancery, the judges differ in opinion, that of the 
majority prevails ; or if the numbers on each side are 
equal, then the maxim o£ prcesumitur pro neganti 
prevails, and the party who seeks to set the court in 
motion fails in his application. When the House of 
Lords sit as a court of appeal, or as a criminal court 
to try a peer, or in case of impeachment of a com- 
moner, a bare m^ority of one is sufficient to deter- 
mine the judgment'; and it may be fairly asked, why 
the rule should be different for twelve jurors, and why 
if there be a single dissentient amongst them no 
verdict can be given ? 

One advantage resulting from the rule no doubt is, 
that if any one juror dissents from the rest, his opinion 
and reasons must be heard and considered by them. 
They cannot treat these with contempt or indifference, 
for he has an absolute veto upon their verdict, and 
they must convince him or yield themselves^ unless 

^ Supp. Noiea, Midi. Agety p. 262. 

' In otder^ however, to conyict, the greater number nmet oonaut 
of at least twelve^ 
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they are prepared to be discharged without delivering 
any verdict at all. This fiirnishes a safeguard against 
precipitancy, and ensures a full and adequate discus- 
sion of every question which can fairly admit of 
doubt ; for if all are at once agreed upon the effect of 
the evidence, it may be reasonably presumed that the 
case is free from difficulty, and too clear to admit of 
any difference of opinion. 

But, on the other hand, it is impossible to deny 
that there are very strong reasons to be urged against 
the continuance of the requirement of unanimity. In 
the first place, it is quite certain that in many cases 
the unanimity is only apparent and not real, and is 
purchased at the sacrifice of truth. How seldom do 
we find in the casual intercourse of life that the first 
twelve men we meet take the same view of a disputed 
fact; and yet this is the condition which is exacted 
firom that number of persons who meet together for 
the first time in a jury-box. They are expected to 
agree in the same conclusion, no matter how intricate 
may be the circumstances of the case, and obscure 
the darkness in which it is shrouded, and this too 
afler witnesses on the one side, apparently trustworthy 
and respectable, have made statements which directly 
contradict the statements of witnesses equally trust- 
worthy and respectable on the other. Nor must we 
forget that they have to listen to all the arguments 
which the practised ingenuity of counsel can urge, to 
make them assent to and adopt that view which each 
is retained to advocate. The natural consequence of 
this must be, that the mind oscillates and feels a 
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difficulty in coming to a conclusion. Still, howeyer, 
each individual does come to a conclusion; for the 
mental balance seldom remains long in a state of 
equilibrium without inclining to the one side or the 
other of a disputed question. One reason of this 
seems to be, that a state of suspense is disagreeable 
to the human mind. It is mortifying not to be able 
to form a definite opinion, and to be obliged to con- 
tent ourselves with the safe but unsatisfactory truism, 
that * much may be said on both sides.' We feel rest 
in certainty, and uneasiness in proportion as we recede 
from it. Hence it is not surprising that, however 
difficult the case and contradictory the evidence may 
be, each of the twelve should have his own opinion 
as to the result. But the marvel is, that all should 
agree in that result, — that the balance of each man s 
mind should be struck in the same direction, — that all 
should feel the same cogency of proo^ — ^that no one 
should be drawn to a conclusion different from that at 
which his fellows have arrived. The truth is, that 
verdicts are often the result of the surrender or com- 
promise of individual opinion. One or more jurymen 
find themselves in a minority, and many causes con- 
cur to render them less tenacious of their opinion 
than we might expect. If the minority is very smalls 
those who form it may reasonably suspect themselves 
mistaken, and so be more readily disposed to change 
their view. Besides, few like to appear to be obsti* 
nate and unyielding. It is an ungracious thing to 
stand out against numbers, especially when by so 
doing many others besides oneself are put to incou* 
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yenience. Under these circumstances a man will often 
be persuaded to give way although he remains un- 
convinced. 

But moreover, there is both truth and force in 
the following remarks of Bentham : * Though what 
never can happen is» that by a quantity of bodily pain 
or uneasiness any real change should be produced in 
the opinion formed by any human being, on a subject 
that has no natural connexion with that pain or 
uneasiness, yet what may very easily and will gene- 
rally happen is, that either by the eventual assurance 
of any given quantity of pleasure, or, what comes to 
the same thing, by the assurance of having at com- 
mand a given quantity of the instruments of pleasure 
in any shape, or by the eventual apprehension of any 
given quantity of pain or uneasiness^ a disposition 
may, in a bosom soothed with that assurance or galled 
by that apprehension, be produced — a disposition— 
yes, and moreover an effective determination, to sub* 
mit to that pain for a greater length of time than any 
during which the same pain will be submitted to by a 
bosom not acted upon in either way as above.' 

We thus see how resistance may be overcome, and 
how imanimity is rendered no longer, what it might 
well appear to be, an impracticable condition. And 
this also explains why the inconvenience so seldom 
occurs, of juries being discharged from giving a verdict 
because they are unable to agree; a thing which 
our experience of the diversity of opinion amongst 
men upon all points which do admit of doubt, would 
lead us frequently to expect. 
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But here we are met by a consideration of a very 
serious kind. Each juryman is bound, under the 
solemn sanction of an oath, to decide according to his 
own honest and sincere conviction. He has sworn, that 
he will well and truly try, and a true yerdict give, 
according to the evidence, so help him God ! He can- 
not devolve this responsibility upon another, by 
adopting without agreeing in the opinion of that 
other; and so long as he conscientiously thinks dif«> 
ferently, he is bound, whatever be the consequence, 
to adhere to his own opinion. That this is not the 
common practice with jurors may be admitted ; but 
their duty is not the less clear and imperative. A 
more lax view of the individual obligation of each is 
adopted on account of the mischief which results from 
a final disagreement But the man who has taken 
an oath that he will judge fairly between man and 
man, and who joins in a verdict which is opposed to 
his own view of the effect of evidence in the case, 
commits a grievous sin, for which he will assuredly 
have one day to answer. Since then the chances 
against real unanimity are great, and the temptation 
to apparent unanimity is strong, ought a rule to be 
maintained the tendency of which is to bring about 
such a result ? I think not ; and in confirmation of 
this view gladly quote what the Commissioners, sq>« 
pointed in 1830 to report upon the Courts of Common 
Law, say upon this subject. 

'It is essential to the validity of a verdict that 
the jury should be unanimous; and regularly they 
are not allowed to be discharged (unless by consent 
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of the parties) until snch unanimous verdict has 
been returned. It is difficult to defend the justice 
cr wisdom of ike latter principle. It seems absurd 
that the rights of a partj, in questions of a doubt- 
ful and complicated nature, should depend upon his 
being able to satisfy twelve persons that one par- 
ticular state of £EU!ts is the true one. As it is noto- 
rious that upon such questions a body of men so 
numerous are often found to differ irreconcileably 
in their views, it is obvious that the necessity of 
returning in every case a verdict, and an unanimous 
one, before they separate, must frequently lead to 
improper compromise among the jurors of their re- 
spective opinions. 

^ There is reason also to apprehend that where any 
of them happen to be actuated by partial motives, it 
must tend to produce a corrupt verdict. Indeed, no one 
can have been much conversant with courts of justice, 
without having frequently heard the remark (where 
the verdict has been very long in suspense), that one 
one or other of the contending parties has a friend 
upon the jury. 

* On the other hand, however, the necessity for the 
unanimity of the jury carries with it one most valu- 
able advantage. In the event of any difference of 
opinion it secures a discussion. It is not possible to 
poll the jury at once, and so without further trouble 
or consideration to come to the conclusion. Any one 
dissentient person can compel the other eleven fully 
and calmly to reconsider their opinions. 

^But there seems as good reason why, after a 
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certain period of time, sufficiently long for the pur* 
pose of reasonable and ample discussion, the jury 
(if still in disagreement) should not be excused from 
the necessity of giving a verdict, or why the present 
principle of keeping them together till unanimity be 
produced by a sort of duress of imprisonment, should 
be retained. And tlie interests of justice seem mani-^ 
fesUy to require a change of law upon this subject. 

* We propose, therefore, that the jury shall not be 
kept in deliberation longer than twelve hours, unless 
at the end of that period they unanimously concur 
to apply for further time, which in that case shall be 
granted*; and that at the expiration of the twelve 
hours, or of such prolonged time for deliberation, if 
any nine of them concur in giving a verdict, such 
verdict shall be entered on record, and shall entitle 
the party in whose &vour it is given to judgment : 
and in failure of such concurrence the cause shall be 
made a remanet.' 

It seems impossible to answer or evade the force 
of this reasoning. And yet, although twenty years 
have elapsed since the above recommendation was 
made in a report to the crown, signed by some of the 
most distinguished lawyers of the day, so slow is the 
march of improvement in the law, that it has never 
been carried into effect, and the rule as to unanimity 
remains in all its rigid necessity at the present day. 
In this case, however, let it be observed that lawyers 

' This proposal is borrowed from tbe proTision to that effect in 
Stat. ^ Geo. III. c. 42, for extending trial by jury to civil causes in 
Scotland. 
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propose the change — and that^ so far, the profession 
is not answerable for the continuance of a mischief 
which, in the words of the Report, is injurious to the 
interests of justice. Why should the perverseness or 
knavery of a single juryman be allowed to invalidate 
the verdict which eleven others are agreed to give ? 
Many years ago Professor Christian expressed his 
opinion that ^ the unanimity of twelve men, so repug- 
nant to all experience of human conduct, passions, 
and understandings, could hardly in any age have 
been introduced into practice by a deliberate act of 
the legislature^;' and it remains to be seen whether 
the legislature will much longer tolerate such an 
anomaly. 

In order, however, to secure the advantage already 
hinted at of a due consideration of the opinions of 
the minority, I would propose, according to the re- 
commendation of the commissioners, that where the 
jui^ cannot all agree, a certain period should be 
allowed to elapse before the verdict of the majority 
is taken. In Scotland if the jury in a civil case do 
not agree within six hours after they have begun to 
consider their verdict, they are discharged by the court» 
unless they themselves apply for further time to de- 
liberate. It seems to me that an improvement upon 
this would be to allow the opinions of the majority 
at the expiration of that or even a shorter period to 
prevail If a majority in both houses of Parliament 
is sufficient to ensure the passing of a law which affects 
the destinies of the whole empire, why may not a 
majority determine a question of civil right between 

^ Notes to Blackst. dmm, a 375. 
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party and party ? The eflBiciency of jary-trial in dfil 
causes would be thereby greatly increased^ and a 
temptation would be taken away which it is to be 
feared too often leads jurymen to trifle with their 
consciences and their oaths. 

The foregoing objections may be said to apply with 
full force to the requirement of unanimity in criminal 
trials, but I think notwithstanding that in them it 
ought to be retained. Considerations must be here 
placed in the opposite scale which hare no place when 
the decision of civil suits is alone in question. To 
allow a verdict of 'Guilty' to be prononnced by a 
majority, implies that there is a minority dissentient ; 
that a certain number of the jurors are not satisfied 
that the charge against the prisoner is proved, or 
perhaps are entirely satisfied that he is innocent. 
Now this is not likely to happen except in doubtful 
cases, for in them only can there exist a real difference 
of opinion. And how it must paralyze the arm of 
Justice, when from the very tribunal appointed by law 
to try the accused, a voice is heard telling her that 
she ought not to striked Considering the state of 
public feeling with respect to capital punishments, 
would it ever be possible in such a case to carry into 

' AocordiDg to the Theory of Probabilities, if p reprewnts the 
probability that each juror separately would give a correct dedaicMi, 
and ft the number of jurors, then the probability that an unanimous 
Terdict is right, is 

and the probability that a verdict given by n^m of the jury is 
right, is 



S 
If jp "» T , that is, supposing the probability to be that each juror 
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execution the sentence of death? And yet to sub- 
stitute a secondary punishment, on the ground that 
the verdict was carried by only a majority, would be 
to acknowledge a lurking and most uncomfortable 
suspicion that the conviction was wrong. It would 
be felt to be unsafe to let the law take its course, and 
therefore the miserable compromise would be b,U 
tempted of inflicting a minor punishment, as though 
there could be any middle course open to the executive 
in the case supposed. If satisfied that the verdict is 
right, it ought to allow it to be followed by the 
allotted doom, except so far as mercy may interfere ; 
but if doubt so far prevails as to induce a mitigation 
of the punishment, there ought to he no punishment 
at aU. The question of innocence or guilt as deter- 
mined by the verdict of a jury does not admit of 
degree. We cannot therefore graduate the sentence 
according to the strength or weakness of the proof. 
The party is either guilty, and ought to be punished 
according to the nature of his offence, or not guilty, 
and ought to be set free. But if after a conviction 
by a majority only the prisoner were pardoned on that 
account, this would be to give effect to the verdict 
of the minority, contrary to every rule of principle 
and reason. 

by himself would be right S times out of 4, then we have in favoar 
of the probability of an nnanimous Terdict being right, about 
167776220 : 1 ; of a majority of 8 to 4 being right> about ^&d : 1 ; 
and of a majority of 7 to 5 about 1 7 : 1* This shews what an enor- 
mous difference there is between an unanimous verdict and that of 
merely a majority, considered as to their mathematical values. See 
the subject pursued more at length in the Appendix. 
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This principle of regulating the punishment pro 
modo probationum was openly recognized in the 
criminal law of France, and made the subject of an 
ordinance in the year 1670. Under that law the 
judge was required to pronounce a milder sentence 
when the evidence of guilt was not satisfactory, but 
still such as to warrant reasonable suspicion ; and the 
consequence was, as we might expect, that deplorable 
mistakes were committed. M. Oudot mentions a case 
where three persons were condemned to death by the 
parliament of Dijon, in 1782, for a robbery attended 
with violence. The court of appeal (chambre de la 
Toumelle) at Paris thought that the proofe were 
stronger against one than against the others, and he 
was executed, but the others were sentenced to the 
galleys. In the following year their innocence was 
completely established by the confession of the real 
perpetrators of the crime, and the government of the 
day endeavoured to make some reparation to the 
sufferers by a pecuniary grants 

Now it is no answer to say that a jury might have 
been equally mistaken as to the guilt of these men ; 
for the question is not whether the evidence was suf- 
ficient ; but whether, its insufficiency being admitted, 
the court ought to have acted upon it, and sent the 
prisoners to the galleys ? Surely every one who con- 
siders for a moment must see what a practical fallacy 
such conduct involves. 

In Germany, however, the same rule is still in 
force. Feuerbach, an experienced judge and accom- 

' Thiarie du Jwry^ chap. 3. 
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plished jurist of Bavaria, says^ that * there the theory 
has been adopted of extraordinary punishments on the 
failure of complete legal proof^ so that a man of whom 
it is admitted that he has not been convicted accord- 
ing to law, (nay, perhaps that he is innocent, but 
involved in suspicion, owing to unhappy accident or 
the malice of his enemies) must undergo a part, 
at all events, of the sentence, too little if he is guilty y 
hut far too great if he is innocent. Kay, a further 
and more dangerous step has been taken ; and where 
strong presumptions exist against the accused the 
liability to suspicion is made itself an offence !' 

Some weight ought also to be given to considera- 
tions of humanity. Mercy may plead that where there 
is a difference of opinion amongst the twelve as to the 
prisoner's guilt, he ought to have as much benefit from 
the doubt which is thus proved to exist amongst the 
jury, as he is entitled to have at the hands of each indi- 
vidual juryman who has a reasonable doubt, in which 
latter case the juryman is always enjoined to acquit. 

Such are the reasons which induce me to think 
that the rule as to unanimity in the jury ought to be 
relaxed in civil and retained in criminal cases. In 
Scotland, however, exactly the reverse has hap- 
pened. There juries in civil trials, under the system 
recently introduced, must be unanimous, while the 
verdict in criminal is determined by the majority. 
But in the ' service of heirs,' and other cases which 
will be noticed hereafter, unanimity is not required ; 
for, as Erskine tells us^ Hhe inquest hath always con- 

' Betracht. uber da» QachwomengerichU ' Inst. m. t. 8. 

T.J. S 
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sisted of an odd number, that an equality of voices 
might not make the verdict doubtful, sometimes 
seventeen, sometimes thirteen ; but it appears that bv 
the later practice the number has been fixed to fif- 
teen/ And we learn firom a passage in Balfour, that 
in 1554 it was expressly decided that 'if the persons 
of inquest be discrepant, contrare unto other, and 
equally divided in their deliverance and determination, 
except only the chancellor {i.e. foreman) and odd 
man of the inquest, who refuses to give his vote, 
alleging that none of the said parties has justly de- 
cerned in the matter, and that he in his conscience 
is not persuaded nor inclined to either of their de- 
liverances ; in this case he may be charged and com- 
pelled by the Lords' letters to deliver with the one 
half of the assise or with the other, notwithstanding 
his allegance foresaids' 

But whatever may be the practice of other coun- 
tries in this respect, it would perhaps be not diflScult 
to prove that it is better to allow the opinion of the 
majority to prevail in both civil and criminal cases, 
than to demand unanimity in the former. The time 
is fast approaching, if it has not already come, when 
trial by jury, like every other part of our legal fabric, 
will become the subject of public criticism, and I feel 
persuaded that then it will be found impossible to 
justify or retain a rule which is opposed to both jus- 
tice and expediency. 

' Compare with this the power of the Scandinavian Lawman to 
determine the judgment or verdict, ante p. 21. 



CHAPTER XIL 

ON THE PROPER PROVINCE OF THE JURY. 



Section I. Powers and Duties of Juries in England. 

TT was very early provided that the jury should not 
-*" entangle themselves with questions of law, but 
confine themselves simply and exclusively to facts. 
This rule was afterwards expressed by the well-known 
maxim called Hfaat decantatum in our books S' ad 
qucestionem fudi non respondent judiceSy ad qucestio* 
nem Juris non respondent juratores ; an invaluable 
principle of jurisprudence, which more than anything 
else has upheld the diaracter and maintained the 
efficiency of English juries as tribunals for the judi- 
cial investigation of truth. It is obvious, however, 
that many questions of fact involve also questions of 
law. Thus if the proposition to be determined be, 
whether A did or did not make a will ; the answer 
depends, first, upon the fact whether he actually 
executed a written paper, purporting to be a will; 
secondly, whether he was competent to make it ; and, 
thirdly, upon the legal effect of the instrument which 
he signed ; and if a jury were called upon to deter- 
mine by themselves the general question in the above 
form, they would have to take into account both law 
and fact, which is beyond the scope of their functions. 
So also in the earliest cases to which the assise of 
Henry II. applied itself, which were chiefly those of 
disseisin, — inasmuch as that term had a technical 

' Bushell's case> Vaughan, 149. 

S2 
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meaning, and implied a wrongful dispossession, — if 
the jury assumed that the act, of which they took 
cognizance was wrongful, they decided a question of 
law. And this seems to have frequently occuixed, as 
in the case previously cited from Jocelin de Brake- 
londe, where the jurors paid no regard to a deed 
produced on behalf of the convent which established 
its right, but gave their verdict upon their own view 
of the facts. And indeed upon all general issues : as 
upon ' not guilty ' pleaded in trespass, * nul disseisin ' 
in assise, and the like ; though it be matter of law 
whether the defendant be a trespasser or disseisor, in 
the particular case in issue : ^ yet the jury find not 
(as in a special verdict) the fact of every case by itself 
leaving the law to the court, but find for the plaintiff 
or defendant upon the issue to be tried, wherein they 
resolve both law and fact complicately, and not the 
fact by itself; so as though they answer not singly to 
the question what is the law, yet they determine the 
law in all matters, where issue is joined, and tried in 
the principal case, but where the verdict is special*.' 
To remedy this difficulty it was enacted by Statute 13 
Edw. I. c. 30 (a. d. 1285), that the justices assigned 
to take assises should not compel the jurors to say 
precisely whether an ouster of possession were ' dis- 
seisin' or not, so that they were willing to declare 
the truth of the fact, and ask the assistance of the 
justices (as to its legal effect) •• It was, however, pro- 

1 Ibid. 150. 

^ Quo c(uu si Juratorei i^noraverint h manifesta fuerit du- 
teisina vd noft, cotnpelli non dehent ulterius, ted petere dehent tn- 
itruclionem Justiciarorunu — Fleta, rv. c. 9. 
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vided» that ' if they of their own accord will say that 
it is disseisin or not» their verdict should be admitted 
at their own peril/ 

It has been strenuously maintained by some writers 
that the jury are entitled in all cases, where no special 
pleas have been put on the record, to give a general 
verdict^ according to their own view of the law, in 
criminal as well as civil cases. That is, supposing the 
action to be brought for a libel or an assault, or the 
indictment to charge a felony or a misdemeanor, and 
the only plea is not guilty, they assert that the jury 
are justified in bringing in a verdict of acquittal, not- 
withstanding they are told by the judge that in point 
of law there is no defence, provided they think other- 
wise themselves. But it is impossible to uphold the 
doctrine. It is founded on a confusion between the 
ideas of power and right. We shall have occasion to 
consider the subject with reference to questions of 
libel hereafter, and here it will be enough to say that, 
although juries have undoubtedly the power in such 
cases to take the law into their own hands, and so, it 
may be, defeat the ends of justice, or do what they 
believe to be substantial justice, they do so at a 
sacrifice of conscience and duty. The law cannot 
depend upon the verdict of a jury, whose office is 
simply to find the truth of disputed facts ; — and yet 
such must be the result, if they may decide contrary 
to what the judge, the authorized expounder of the 
law, lays down for their guidance. This would intro- 
duce the most miserable uncertainty as to our rights 
and liberties, the misera servitus of vagum jus^ and 
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be the most fatal blow that could be struck at the 
existence of trial by jury. Gad it for a moment be 
contended that twelve men in a jury-box are to deter- 
mine that not to be an offence whidi the law» under 
a penalty, forbids? May they pronounce that to be 
manslaughter or justifiable homicide which the law 
declares to be murder ? If so, then they may by their 
verdict abrogate, by rendering ineffective, every enact- 
ment of the legislature, and they become a court of 
appeal from the solemn decision of Parliament and 
the Crown. That they can do so is not disputed, but 
so can the judges give judgments contrary to law, if 
they choose to disregard their oaths, and yield to 
the influence of corrupt motives. In both cases the 
law presumes that men will act acceding to their 
duty. 

Indeed, it is difficult to understand how any one 
acquainted with the principles and settled practice of 
the English law, can assert that it sanctions the doc- 
trine which is here combated. Why should all de- 
murrers be withdrawn from the cognizance of a jury, 
if when they try issues of fact they may also deter- 
mine the law ? Why should a bill of exceptions ten- 
dered at a trial, in consequence of some supposed 
misdirection of the judge in point of law, be argued 
before the court alone ? Why should there ever be 
special verdicts in which the jury find merely the 
&cts, and leave the conclusion of law to be drawn 
by the judges themselves? And even if the jury do 
intermix with the facts so found legal inferences, 
the court pays no attention to the latter, but decides 
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according to its own view of the law. Moreover, it is 
the constant practice for the courts to grant new trials 
in civil cases (and in misdemeanors where there has 
heen a conviction), if the jury have given a verdict 
contrary to what the presiding judge has correctly 
laid down to be the law. And the care taken in very 
early times to relieve the jury from the danger of 
giving a verdict upon a mistaken view of the law, as 
has been shewn above, proves that it never was in- 
tended that they should determine legal questions for 
themselves. For formerly, in finding a general ver- 
dict, either for the plaintiff or the defendant in civil 
cases, or a verdict of *not guilty* in criminal, a jury 
was exposed to the risk of an attaint if it decided 
contrary to law*, especially after that had been ex- 
plained to them, and laid down by the court. Now, 
however, that attaint has been abolished, there is no 
mode of punishing a jury ; and the remedy for an im- 
proper verdict in civil actions is a new trial. But in 
trials for felony, if jurors choose to assert contrary to 
law by a verdict of not guilty, that, admitting all the 
facts to be proved, no legal offence has been com- 
mitted by the prisoner, he must inevitably escape: 
for there can be no second trial, he having been 
already once in jeopardy upon the charge. And it is 
to be feared that this has too often happened in trials 

' See Litt. Sect. 368, where Coke says, ' although the jury, if 
they will take upon them (as Littleton here saith) the knowledge 
of the law, may give a general yeidict, yet it is dangerous for them 
so to do, for if they do mistake the law^ they run into the danger of 
an attaint ; therefore to find the special matter is the safest way 
where the case is douhtful.' 



264 PROVINCE OF JURY. [CH. 

for murder arising out of a duel. The law of England 
is clear and explicit, that death occasioned by a duel 
is murder; and yet, notwithstanding the numerous 
trials which have taken place for this offence, how 
few have been the convictions! The facts have gene- 
rally been beyond dispute, and the jury cannot have 
meant by their verdict of acquittal to throw discredit 
on the evidence : but, influenced by the maxims which 
pass current in the world as the code of honour, they 
have determined that killing another in a fairly-fought 
duel is not murder. It is not likely that such a fidse 
notion would now be countenanced by any jury, for 
happily the current of opinion has set with irresistible 
force againdt duelling; and there is, we may hope, 
little danger of their not being willing to vindicate 
the law: but past experience incontestably proves 
how the law may be warped by juries, when its stem 
mandates are opposed to their own prejudices, and 
their duty comes strongly into conflict with their 
feelings. And ^here they choose to trifle with the 
obligation of their oath, and take the law into their 
own hands, there is some truth in the retort made by 
Colonel Lilburne upon the judges at his atrial in 1649, 
* You that call yourselves judges of the law are no 
more but Norman intruders ; and in deed and in truth,, 
if the jury please, are no more but cyphers, to pro- 
nounce their verdict,* — a doctrine which provoked 
Mr Justice Jermin to exclaim, * Was there ever such 
a damnable blasphemous heresy as this is, to call the 
judges of the law cyphers ' V 

^ Praetieal effect was once given to theuidea of the supremacy of 
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It cannot therefore be denied that in all criminal 
cases the jury do virtually possess the power of de- 
ciding questions of law as well as of fact. This is an 
anomaly, but it can only occur when they forget and 
violate their duty. The theory of our constitution 
admits several anomalies, against the inconvenience 
arising from which the only safeguard is the settled 
course of usage, and the good sense with which the 
objectionable power is exercised. Thus the Crown 
possesses the undoubted prerogative of interposing its 
veto upon every bill which has passed the two houses 
of Parliament ; and if this were often or indiscreetly 
exercised, legislation would be brought to a stand- 
still, and the monarchy placed in imminent peril. But 
no one fears that any such obstruction will take placa 
The theory is corrected by the practice. A mathe- 
matician can demonstrate that a bridge built in a 
particular form cannot stand ; but it does stand never- 
theless: and why? because the force of friction, 
which has not been taken into account, supplies the 
power requisite to sustain the fabric. Now what 
friction is in physical science usage is in the affairs of 
men. 

In civil actions where the question to be deter- 
mined is one in which legal inference is inextricably 
mixed up with fact, the modem practice is for the 
jury to find a general verdict for the plaintiff, subject 
to the opinion of the court, upon a special case stated 

juries by a Colonel Martin, who was tried at Reading, and who 
caused the jury to put on their hats, telling them that it was their 
right, inasmuch as they were the chief judges in the court.— See 
4 State Tr. 1381. 
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by the counsel on both sides. The first instance of 
this, of which we have notice, occurred, I believe, in 
the reign of Charles II. And it is by no means 
unusual, in such cases, to put the court so far in the 
place of the jury as to enable it to draw such in- 
ferences of fact as they may think a jury would have, 
or ought to have drawn. But upon the inconvenience 
of this part of the arrangement, English judges have 
expressed a strong opinion. Thus the late Mr Justice 
Bayley, writing to Chief Commissioner Adam, said^ : 
' Facts only, and not evidence, ought to be stated, 
and whatever inferences ought to be drawn, should 
be drawn by the jury, not by the court ; but of late 
years, practically, an incorrect and slovenly mode has 
been adopted, of leaving it to the court to draw such 
inferences as the court shall think the jury ought to 
have drawn. The consequence is, that if the case is 
turned into a special verdict, it becomes necessary to 
reform it, and to apply to the court to draw the 
proper inferences. This practice, however, leads to 
inconvenience, and upon principle cannot be sup« 
ported.' And in the case of Arkwright v. Grell», it 
was said by the court : * A special case was reserved 
at the trial for the opinion of the court, stating a 
great number of documents and facts upon which 
the court are not merely to give their judgment on 
matters of law, but to take the office of the jury by 
determining whether any and what inferences of fact 

' See Adam on Trial by Jury (in Scotland)^ p. 392. 
' 5 Mees and AVels. 227, and see Brockbank v, Anderson, 7 Man. 
and Gr. 3ia 
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ought to be drawn from the facts stated. This course 
leads to one great inconvenience, as it tends to con^ 
found the rule of law with an inference of fact only, 
which inference might have been varied by a very 
slight circumstance.' 

It may, perhaps, in strictness be said that a large 
portion of the duties of juries is not confined to the 
determination of matters of fact. I allude to their 
power of awarding compensation by way of damages. 
This is a judicial act. They first find the facts upon 
which they are to exercise a discretionary judgment 
with respect to the amount which they think fit to 
award. It is obvious that this is a very difierent 
function from merely deciding upon the effect of evi- 
dence as to whether such and such allegations have 
been satisfactorily proved. We can easily conceive 
that their duties might be limited exclusively to this, 
and that when they had informed the court of their 
opinion, the latter might be called upon to say what 
amount of compensation the justice of the case re- 
quired. But this would clearly be no question of law. 
That presupposes a definite and general rule to be 
applied in all similar cases alike. Damages, however, 
must vary according to the circumstances of each 
particular case. While therefore juries in dealing with 
questions of compensation act not merely as triers 
of fact, judges would be unable to determine the 
amount without departing from their character of 
being solely expounders of the law. 

The question of what is the province of the jury 
in determining actions for libel, gave rise to one of the 
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most memorable conflicts of opinion in our legal 
history. And although, as it was afterwards made the 
subject of a declaratory act of Parliament, this question 
may be thought to possess no longer any practical 
importance, it may be interesting to give a short 
review of the struggle, especially as some misconcep- 
tion prevails as to what was the real object and effect 
of the act. I venture to think that it fell far short of 
the view contended for by those who opposed Lord 
Mansfield, and that it by no means asserted the doc- 
trine laid down by Lord Camden, Erskine, and Fox, 
namely, that the question of whether the matter in a 
publication is libellous or not, is one for the consider- 
ation solely of the jury, with which the court has no 
right to interfere. This I believe to be contrary to 
all legal principle and authority; and it is not difficult 
to shew that such never has been, nor is now, the law 
of England. 

In the early part of 1770, Woodfall, the printer of 
the Morning Advertiser ^ was tried before Lord Mans- 
field, for having published in his paper what was 
alleged to be a libel : and the Chief Justice told the 
jury that * all they had to consider was, whether the 
defendant had published the letter set out in the in^ 
formation, and whether the inuendoes imputing a par- 
ticular meaning to particular words, as that *Hhe K — " 
meant his majesty King George III. ; but that they 
were not to consider whether the publication was, 
as alleged in the information, ** false and malicious,*' 
these being mere formal words ; and that whether the 
letter mae VSbeOxme or innocent was a pure question qf 
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law, upon which the opinion of the court might be 
taken by a demurrer, or a motion in arrest of judg- 
ment/ The jury found the defendant * Guilty of the 
printing and publishing only;' but the court after- 
wards rejected this verdict as ambiguous, and ordered 
that there should be a new trial. 

In another case, Rex v. Miller, which occurred 
the same year. Lord Mansfield saidS ^The direction I 
am going to give you is with a full conviction and 

confidence that it is the language of the law K 

you by your verdict find the defendant not guilty, the 
fact established by that verdict is, he did not publish 
a paper of that meaning ; that fact is established, and 
there is an end of the prosecution. You are to try 
that fact, because your verdict establishes that fact, 
that he did not publish it. If you find that, according 
to your judgment, your verdict is final ; and if you 
find it otherwise, it is between God and your con- 
sciences ; for that is the basis upon which all verdicts 
ought to be founded ; then the fact finally established 
by your verdict, if you find him guilty, is, that he 
printed and published a paper, of the *tenor, and of 
the meaning, set forth in the information ; that is the 
only fact finally established by your verdict; and 
whatever fact is finally established, never can be con- 
troverted in any shape whatever. But you do not, 
by that verdict, give an opinion, or establish whether 
it is or not lawful to print or publish a paper of the 
tenor and meaning in the information ; for supposing 
the defendant is found guilty, and the paper is such a 

1 20 State Tr. 892—3. 
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paper, as by the law of the land may be printed and 
published, the defendant has a right to have judgment 
respited, and to have it carried to the highest court of 
judicature.' 

The doctrine here laid down by this great and 
venerable judge, the greatest who has ever sat on the 
English bench, exposed him to much but most un- 
merited obloquy. To say nothing of the yirulent in- 
vectives of that common slanderer, Junius, who pre- 
tended to believe that Lord Mansfield was engaged 
in a grand conspiracy against the liberty of the press, 
he was assailed by Lord Chatham, in the House of 
Lords, in a manner which drew from him an eloquent 
and striking reply. He said^ : 

^His lordship tells the house that doctrines no 
less new than dangerous in their nature have been 
inculcated in the Court of King's Bench, and that 
particularly in a charge which I delivered to the jury 
on Mr Woodfall's trial, my directions were contrary 
to law, repugnant to practice, and injurious to the 
dearest liberties of the people. This is an alarming 
picture, my lords, it is drawn with great parade, and 
coloured to affect the passions amazingly. Unhappily 
however for the painter, it wants the essential circum- 
stance of truth in the design, and must, like many 
other political pictures, be thrown, notwithstanding 
the reputation of the artist, among the miserable 
daubings of faction. 

' So far, in fact, my lords, is the charge without 
foundation, that the directions now given to juries are 

' 16 Pari. Hist. 1302. 



XU.] POWERS AND DUTIES OP ENGLISH JURIES. 271 

the same that they ever have been. There is no 
novelty introduced, no chicanery attempted, nor has 
there, till to serve some interested purposes of late, 
been any outcry raised against the integrity of the 
King's Bench.' 

A few days afterwards, Lord Mansfield informed 
the House of Lords that he had left a paper with 
the clerk of the house, containing the judgment of 
the Court in the case of the King against Woodfall, 
and that their lordships might read it and take copies 
of it if they pleased. Lord Chatham bitterly attacked 
the Chief Justice, affirming that his conduct in giving 
judgment in the case was irregular, extrajudicial, and 
unprecedented ; and Lord Camden, on the following 
day said, 'I consider the paper delivered in by the 
noble lord as a challenge directed personally to me, 
and I accept of it ; he has thrown down the glove, 
and I take it up. In direct contradiction to him, I 
maintain that his doctrine is not the law of England.' 
He then proposed a series of questions as to the exact 
meaning of the opinion contained in the judgment, 
and asked Lord Mansfield to answer them, but the 
latter refused to recognize his opponent's right thus 
to catechize him, and the subject was no further pur- 
sued K 

It was, however, revived in 1784, on the trial of 
the Dean of St Asaph, who was prosecuted for pub- 

^ The conduct of Lord Mansfield on this occasion has been cen- 
sured as wanting in spirit. I think, howeyer, that it was dig- 
nified and proper. A political opponent has no right to demand 
from a judge categorical answers to questions framed for the express 
purpose of throwbg odium upon the judgment-seat. 
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lishing a dialogue between a Gentleman and a Farmer, 
written by Sir William Jones ^ Mr. Justice Buller 
told the jury that it was no part of their duty to 
form any opinion as to the character of the paper 
alleged to be libellous; upon which Erskine, who 
was the Dean's counsel, moved for a new trial, on 
the ground of misdirection, and urged the opposite 
view upon the court in a remarkably able argument. 
Lord Mansfield delivered judgment, and shewed that 
in every trial for libel since the Revolution (and to go 
further back for precedents would be useless) the 
practice of the courts of law had been uniform on 
this point ; and that the direction of every judge had 
been substantially the same as that of Mr. Justice 
Buller, which was then objected to. After citing the 
case of Rex v. Francklyn*, where the Craftsman, a 
celebrated party paper, written in opposition to the 
ministry of Sir Robert Walpole, was prosecuted, and 
the verdict was guilty^ he thus proceeded : 

' I recollect one case afterwards, in which, to the 
great mortification of Sir Philip Yorke, then attorney- 
general, the Craftsman was acquitted ; and I recollect 
it from a famous witty and ingenious ballad that was 
composed on the occasion by Mr. Pulteney. Though 
it be a ballad I will cite a stanza from it, to shew you 
the opinion upon this subject of the able men in 
opposition, and the leaders of the popular party in 
those days. They had not an idea that the jury had 
a right to determine upon a question of law, and they 
rested the verdict on another and better ground : 

' 21 State T^ 847—1046. • l^ Stote Tr. 625, 
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For Sir Philip well knows 

That his inuendoes 
Will serve him no longer 
In Terse or in prose; 
For twelve honest men have decided the cause. 
Who are judges of fact, though not judges of laws\' 

Now which of these two great lawyers. Lord Mans- 
field and Lord Camden, was right ? It has been said 
by high authority, that the doctrine of the former 
was contrary to law as well as liberty, and that his 
argument for making the question of 4ibel or not' 
exclusively one of law, that the defendant may demur, 
or move in arrest of judgment, and so refer it to the 
courts admits of the easy answer, that although there 
may be a writing set out in the information as libel- 
lous, which it would under no circumstances be 
criminal to publish, yet that an information may set 
out a paper the publication of which may or may 
not be criminal, according to the intention of the 
defendant and the circumstances under which it is 
published ^ But Lord Mansfield never meant to with- 
draw from the consideration of the jury the attending 
circumstances of the publication. He always told 
them that they exclusively were to determine whether 
the meaning of the inuendos, as alleged in the indict- 
ment» was proved ; and this they could hardly do 

' It is said that Lord Mansfield quoted these lines wrongly, and 
that they run thus in the original ballad, printed in 1754: 
^ For twelve honest men have determined the cause, 
Who arejudgei alike of the facts and tlte laws,' 
However this may he, there can be no doubt that Lord Mansfield's 
version is the legally correct one. 

s Lord Campbell's Livee of the Chief JuHkee^ n. 480. 

T. J. T 



274 PROVINCE OF JURY. [CH, 

without considering the context of the objectionable 
passage and surrounding circumstances of the case. 
And, as to the question of intention, the same great 
judge seems to have laid down the law with perfect 
correctness, as a brief consideration will shew. 

In most criminal cases the question of legal guilt 
depends upon the intent as a matter of fact» which 
the jury can alone determine. Thus, for instance, the 
killing a man is murder, if death or grievous bodily 
harm is intended by the blow; but it may be the 
result of mere accident and mischance. This involves 
no question of law, but is a fact for the jury to decide. 
There are, however, some actions from which the law 
presumes criminality independent of the intention of 
the party doing them. Such is the case where a man 
intending to commit another felony ^ in the execution 
of his purpose undesignedly kills a man. Here the 
law implies malice, and the offence is murder. So if 
two persons mutually agree to commit suicide to- 
gether, and take poison, or attempt to drown them- 
selves together, but only one of them dies» the sur- 
vivor is guilty of murder. So also if death ensues 
from the grossly unskilful treatment of a medical 
practitioner, he is guilty of manslaughter. The fact 
of his not having intended to kill his patient is no 
defence; if he had, the offence would have been 
murder : but the act is notwithstanding criminal in a 
less degree, because the law presumes that a man 
must intend the natural consequences of his own acts. 
In a case of this kind the rule was thus clearly laid 
down by Lord Lyndhurst : * I shall leave it to the jury 
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to say, first, whether death was occasioned or accele- 
rated by the medicines administered; and, if they 
think it was, then I shall tell them, secondly, that the 
prisoner is guilty of manslaughter, if they think that 
in so administering the medicines, he acted with a 
criminal intention, or from very gross ignorance*/ 

Now to apply these remarks to the question of 
libel. In Wood/off s case Lord Mansfield told the 
jury what seems to be undoubtedly the law, that where 
an act, in itself indifferent, if done with a particular 
intent^ becomes criminal, there the intent must be 
proved and found: but where the act is in itself 
unlawful (i. e. primd facie and unexplained) the proof 
of justification or excuse lies on the defendant; and 
in failure thereof the law implies a criminal intent. 
In the latter case the intention is immaterial, and 
therefore not a question of fact in issue, for the crime 
consists in publishing a libel : a criminal intention in 
the writer is no part of the definition of the crime 
of libel at the common law^ Surely, therefore, 
according to all principle and analogy, when the jury 
have found the fact of the publication, and the 
meaning of the inuendoes as applicable in the sense 
given to them in the indictment or information, and 
nothing remains but the question of whether such 
a publication, with such a meaning attached to its 
language, is an offence against the law — this is as 
much within the province of the court to determine, 

* R. f?. Webb, 1 Moo. and Rob. 410. 

' See the opinion of all the judges delivered to the House of 
Lords in 1789. 22 State Tr. 300. 

T2 
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as to determine that death, when it ensues from a 
given state of facts, amounts to manslaughter. Sup- 
pose the publication of a libel of the most seditious 
kind, about the meaning of which there cannot be the 
possibility of a doubt, — has not the law clearly defined 
the quality of this act to be criminal ? and by making 
juries judges of the quality of such an act» are we not 
in effect substituting their voice for the voice of the 
law ? It may be, and generally is» essential to ascer- 
tain many circumstances of fact connected with the 
libel, as, for instance, whether it is explained away by 
the context ; whether it is a mere quotation used for 
the purpose of refutation, and matters of this kind, 
which are all properly for the jury ; but when these 
have been ascertained by the verdict, it would seem 
that the Law, as expounded by the Judge, ought then 
to step in and declare whether it does or does not 
permit such and such a publication under a given 
state of things to take place with impunity. In other 
words, the law must ultimately determine whether it 
is a libel or not. If this be not so, the conclusion 
seems inevitable — ^that of no publication, no matter 
how treasonable, seditious, or blasphemous it may be, 
can illegality be predicated as a matter of law, but it 
must depend upon the varying caprice of twelve men 
in a jury-box. And that the view here taken is cor- 
rect, seems to follow from the unanimous opinion of 
all the judges, delivered to the House of Lords in 
1789, in answer to the following question : — 

* On the trial of an information or indictment for 
a libel, is the criminality or innocence of the paper 
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set forth in such information or indictment as the 
libel, matter of fact, or matter of law, where no evi- 
dence is given for the defendant?' 

To this the judges replied : — 

* We answer, That the criminality or innocence of 
any act done (which includes any paper written) is the 
result of the judgment which the law pronounces upon 
that act; and must therefore be, in all cases, and 
under all circumstances, matter of law, and not matter 
of fact ; and this, as well where evidence is given, as 
where it is not given for the defendant : the effect of 
evidence given for the defendant as to this ijuestion 
being nothing more than to introduce facts or circum- 
stances into the case which the prosecutor had left 
out of it, upon which it will still be for the law to 
pronounce whether the act done be criminal or inno-* 
cent/ 

To this it is no answer to say, that in all general 
verdicts the jury do in reality take the question of 
law into their own hands ; as, for instance, when, as 
they undoubtedly have the power of doing, they pro- 
nounce a man ' Not guilty ' of murder who has delibe- 
rately killed another in a duel. No lawyer will con- 
tend that such a verdict is not contrary to law, 
although the jurors are dispunishable for it, and there 
is no remedy. It will be at once admitted that they 
oughty in such a case, to follow the direction of the 
judge telling them that death by duelling is murder. 

And so also it would seem that the direction of 
the judge ought to guide them with respect to what 
kind of publications the law regards as criminal. But 
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the hypothesis agaiust which we are arguing assumes 
that the jury, and not the law, is to decide this, and 
therefore it follows that there ought to be no direction 
to them whatever on the subject. 

Nor could it be urged against the validity of the 
doctrine maintained by Lord Mansfield, that the ques- 
tion of criminality depended upon whether the libel 
was true or not, and that this is a fact which can be 
found by the jury alone: for until the passing of 
* Lord Campbeirs Libel Act*' in 1843, which provides 
that the truth may be inquired into, but shall not 
amount to a defence, unless it was for the public 
benefit that the matters stated in the indictment 
should be published, — ^the truth of the libel complained 
of was, in a criminal proceeding^ no defence at all ; 
and hence arose the often-repeated, but much misun- 
derstood maxim, ^ The greater the truth, the greater 
the libel;' the meaning of which is, that a man is 
perhaps more likely to be provoked to commit a 
breach of the peace when the matters.alleged against 
him are true, than when they are false; as in the 
latter case he can afford to treat the slander with 
contempt. 

The question, however, was at last taken up by 
the Legislature, and was supposed to be finally settled 
by the Act known as * Fox's Libel Act,' passed in 
1792*. It is entitled *An Act to remove doubts 
respecting the functions of Juries in cases of Libel ;' 
and it declares and enacts that the jury may give a 
general verdict of guilty or not guilty upon the whole 

• 6 and 7 Vict. c. 75. * 32 Geo. III. c. GO. 
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matter put in issue upon the indictment or informa* 
tion, and shall not be required or directed by the 
court or judge before whom it shall be tried to find 
the defendant guilty, merely on the proof of the pub- 
lication of the paper charged to be a libel, and of the 
sense ascribed to the same in the indictment or in- 
formation. 

Provided that on every such trial the court or 
judge before whom it shall be tried, shall, according 
to their discretion, give their opinion and direction 
to the jury on the matter in issue, in like manner as 
in other criminal cases. 

Provided also that nothing therein coi^tained shall 
prevent the jury from finding a special verdict in their 
discretion, as in other criminal cases. 

Provided also that in case the jury shall find the 
defendant guilty, he may move an arrest of judgment, 
on such ground and in such winner as by law he 
might have done htfore the passing qfthe act^. 

* By this bill,' says Lord John Russell*, * juries were 
constituted judges of the law as well as of the fact ; 
that is to say, they were entitled to decide not only 
whether the writing in question had been published 
or no, but also whether it were libellous.' But this 
is a mistake. No such power is conferred upon juries 

' In 1793 Lord Abercrombyj one of the Lords of Session in 
Scotland, said, ' Our law in this respect has always been different 
from the common law of England, where in the case of libel the jury 
till a late period were jnd||;es of fact, but not of the law. With us 
eyen in matters of libel the jury have always determined both as to 
the law and the fact'— 23 State Tr. 114. 

^ E9$ay on English Ghvemmenty p. 391. 



280 PROVINCE OF JUHY. [CH. 

by the statute in question, and they are no more en- 
titled since its passing to take the law into their own 
hands in cases of libel, than in those of murder, or 
any other alleged crime. An attentive perusal of the 
provisions of the act will shew that it does no more 
than place trials for libel on the same footing as trials 
for other offences; and it in no respect absolves a 
jury from the duty of obeying the direction of the 
judge as to the legal character of the writing which 
is the subject of inquiry. If authority is wanted for 
this assertion it is easily supplied. In the case of 
R. V. BurdettS tried in the year 1820, Mr. Justice Best 
said, ^It must not be supposed that the statute of 
George the Third made the question of libel a ques- 
tion of fact ; if it had, instead of removing an anomaly, 
it would have created one. Libel is a qtiestion of 
law, and the judge is the judge of the law in libels as 
in all other cases ; the jury having the power of acting 
agreeably to his statement or not. All that the sta- 
tute does is to prevent the question from being left 
to the jury in the manner in which it was left before 
that time. Judges are in express terms directed to 
lay down the law as in other cases. In all cases the 
jury may find a general verdict ; they do so in cases 
of murder and treason ; but then the judge tells them 
what is the law, though they may find against him, 
unless they are satisfied with his opinion.' 

What seems to have been really objectionable in the 
practice of the court previous to the statute, was the 
course of directing a verdict of guilty to be found on 

* 4 Barn, and Aid. 131. 
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the mere proof of the publication of the document 
alleged to be a libel, and truth of the inuendoes, and 
then putting the defendant to the necessity of moving 
in arrest of judgment, on the ground that it sufficiently 
appeared on the face of the record that the matter 
complained of was no libel. If in the opinion of the 
judge the use of the words in question, admitting 
them to be proved, did not amount to an offisnce, the 
defendant was entitled to an acquittal at once, and to 
have the direction of the judge to that effect, as in 
all other trials where the law does not hold the act 
charged to be criminal. * According to the practice,' 
say the Commissioners on the Criminal Law^ *in the 
case of libel, a general verdict of guilty was required 
to be found in all such cases; the jury were not 
allowed to exercise any option, and the inference of 
guilt was, so far as regarded malice, required to be 
made, without the sanction qf the judge's opinion that 
it was one warranted by the facts. It was, we appre- 
hend, with a view to the removal of these anomalies, 
that the Libel Act was passed, without any intention 
to enlarge the province of juries by investing them 
with any judicial authority to determine what shall 

constitute a libel By the second section (of the 

Act) the court shall) according to their discretion^ 
give their opinion and direction to the jury on the 
matter in issue between the King and the defendant, 
as in other criminal cases. As a general rule, so far 
as our experience extends, it is usual for the judge to 
inform the jury in respect of the legal quality of all 

^ Sixth Report, 1841. 
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the facts proved, or which the evidence tends to prove, 
so far as the legal quality of such facts is essential to 
the issue; that is, to the guilt or innocence of the 
accused.' The learned Commissioners state distinctly, 
that the statute leaves the question of libel or no libel 
a mere question of law ; and they add, with perfect 
truth, that to make so important a question as that 
of libel an exception to the rule that cui qtUBStionem 
fa^Ai respondent jurcUores^ ad qucestionem juris Judi- 
ces^ would constitute an anomaly, and an unfortunate 
one ; for no other case can be selected in which the 
just application of the law to the facts is so di£Bicult ; 
and consequently none in which the delegation of the 
duty to a jury would be more likely to occasion con- 
fusion and inconvenience. 



Section II. Distinction between the Office of the Judffe 

and that of the Jury. 

The distinction *bet ween the province of the judge 
and that of the jury is, in the English law, clearly 
defined, and observed with jealous accuracy. The 
jury must in all cases determine the value and effect 
of evidence which is submitted to them. They must 
decide what degree of credit is to be given to a wit- 
ness, and hold the balance between conflicting proba- 
bilities. The law throws upon them the whole respon- 
sibility of ascertaining facts in dispute, and the judge 
does not attempt to interfere with the exercise of their 
unfettered discretion in this respect. But, on the other 
hand, the judge has his peculiar duty in the conduct 
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of a trial. He mast determine whether the kind of 
evidence offered is' such as ought or ought not to be 
submitted to the jury, and what liabilities it imposes. 
When any questions of law arise, he alone determines 
them, and their consideration is absolutely withdrawn 
from the jury, who must in such cases follow the direc- 
tion of the judge ; or if they perversely refuse to do 
60, their verdict (in civil cases) will be set aside, and 
a new trial granted. If, in order to determine this, 
it is necessary to have recourse to evidence, as for in- 
stance, to shew that a proposed witness is incompetent, 
this evidence must be received by the judge, and adju- 
dicated upon by him alone. The rule cannot be better 
or more concisely enunciated, than as laid down in 
a recent case : * If the evidence offered at the trial by 
either party is evidence by law admissible for the de- 
termination of the question before a jury, a judge is 
bound to lay it before them, and to call upon them to 
decide upon the effect of such evidence : but whether 
such evidence when offered is of that character and 
description which makes it admissible by law, is a 
question which is for the determination of the judge 
idone, and is left solely to his decision ^' 

The construction of written documents (except 
in the case of inuendoes in libel) is entirely for the 
court, who must determine what the legal effect of 
the instrument is. But where it contains words of 
technical art, or which have by local usage a par- 
ticular meaning, this is submitted to the jury, whg 

* Lewis V. Marshall, 7 Man. and Gra. 7^ and see Bartlett v. 
Smith, 11 Mees. and Wels. 485. 
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pronounce what that meaning is ; and then the judge, 
having had the language thus as it were translated 
to him, defines the legal consequences which flow 
from the document itself'. This rule applies also in 
general to the case of letters which have passed 
between the parties, out of which an agreement is 
to be collected ; but where they are written in such 
a manner as to be capable of different constructions, 
and can be explained by other transactions and 
circumstances, the whole evidence must be left to 
the jury to decide upon, for they are to judge of 
the truth or falsehood of collateral facts which may 
vary the sense of the letters themselves ; but if they 
are not capable of explanation by any other circum* 
stances, then the construction of them, like deeds or 
other written agreements, is a mere matter of law 
for the court *. 

A good illustration of the difference between the 
functions of the judge and those of the jury is afforded 
in the case of an action for a malicious prosecution. 
Here the question always is, whether the defendant 
had 'reasonable and probable cause' for procuring 
the arrest of the plaintiff. Now this is a mixed qiies- 
tion of law and fact. The jury are merely to deter- 
mine the truth or falsity of the facts alleged by the 
defendant in justification of his conduct, but the r^- 
suU of those facts, supposing them to be proved, that 
is to say, the question of whether they do or do not 

* See NeUson v. Harford, 8 M. and W. 806; Hitchin «. Qioom 
6 C. B. 519. 

' See per BuUer J. Macbeath f>. Haldimand, 1 T. R. 182. 
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amount to what the law deems to be reasonable and 
probable cause, is for the judge alone \ Nor does it 
make any difference in principle if the case be one in 
which the question of reasonable or probable cause 
depends not upon a few simple facts, but upon facts 
which are numerous and complicated, and upon in-, 
ferences to be drawn therefrom : it is still the duty 
of the judge to inform the jury that, if they find the 
facts proved, and the inferences to be warranted by 
such facts, the same do or do not amount to reason-* 
able or probable cause, so as thereby to leave the 
question of fact to the jury, and the abstract question 
of law to the judge. It is, no doubt, attended with 
difficulty to bring before the jury all the combinations 
of which numerous facts are susceptible, and to place 
in a distinct point of view the application of the rule 
of law, according as all or some only of the facts and 
inferences from facts are made out to their satisfac* 
tion ; but the task is not impracticable, and it must 
be performed by the judge who endeavours correctly 
to administer the law^. 

' Sutton V. Johnstone, 1 T. R.493. 510. 784. In Beckwith v. 
Pbilbj, 6 Barn, and Cress. 638, Lord Tenderden said, that whether 
there was any reasonable cause for suspecting -that a plaintiff had 
committed a felony, was a question of fact for the jury. 

' Panton v. Williams, 2 Q. B. 169. With reference to the judg-* 
ment of the Exchequer Chamber in this case, from which the obser- 
vations in the text are taken, Lord Denman, C. J., said in Rowlands 
V. Samuel, 11 Q. B. 4L n. (a): ^I regret that it was not brought 
before the House of Lords. That case, however, does not lay down, 
as a rule, that the judge is to submit each particular fact to the jury, 
but only that he is to look at all together, ask the jury which is 
proved, and decide, according to the result, whether probable cause 
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Let us illustrate this part of our subject by a few 
more examples. 

Littleton says, that executors shall hare free entry, 
egress, and regress, to carry out of the house the 
goods of their testator * by reasonable time,' and upon 
this Sir E. Coke makes the following comment^ : ' This 
reasonable time shall be adjudged by the discretion of 
the justices before whom the law dependeth, and so 
it is of reasonable fines, customs, and services, upon the 
true state of the case depending before them : for rea- 
sonableness in these cases belongeth to the knowledge 
of the law, and therefore to be decided by the justices, 
quam Umgum esse d^yest non dejinitur in jure^ sed 
pendet ex discretions justiciariarum.' It must not, 
however, be taken for granted that the question of 
reasonableness is, in all cases^ one for the court and 
not for the jury. The true rule, in this respect, was 
laid down by Lord Mansfield when he said, with refer- 
ence to the reasonable notice required to be given by 
the holder of the bill, when dishonoured by the ac- 
ceptor, to the drawer or indorser : ^ What is reasonable 
notice is partly a question of fact and partly a ques- 
tion of law. It may depend in some measure on facts ; 

is shewn or not. As to single facts, what law can he resort to in 
directing the jury ? How can he ky down, as a general proposition 
of law, what particular fact shews prohable cause under tiie ciiciini- 
stances of an individual case ? The fact whidi is probable cause in 
one case is not in another. What geneisl rule can there be ? There 
is, on any view, a difficulty ; but the Court of Exchequer Chamber 
having decided as they did> I have always endeavoured to follow 
their ruling.' 

1 Co. Litt 56. b. 
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such as the distance at which the parties live from 
each other, the course of the post^ &c. But wherever 
a rule can be laid donm with respect to this reason^ 
ableness^ that should be decided by the court, and ad- 
hered to by every one, for the sake of certainty/^ 

The meaning of Lord Mansfield in the passage 
just quoted is, that whenever from a given state of 
£icts found by a jury to be true, the law has settled 
that a certain inference shall be drawn, it is the duty 
of the court to pronounce what that legal inference is, 
and not leave it to the jury to determine. In other 
words^ if a statutory enactment, or uniform course of 
decisions^ has put a particular construction on proved 
or admitted facts, it is the province of the judge to 
declare that construction where the circumstances 
of the case are such that it applies to them. For 
example, the law has decided, that if the holder of 
a bill of exchange gives notice of its dishonour by the 
next day's post to a drawer or indorser living at a 
different place, this is a reasonable notice. 'It is,' 
says Abbot, C. J., ' of the greatest importance to com- 
merce, that some plain and precise rules should be 
laid down, to guide persons in all cases, as to the time 
within which notice of dishonour of bills must be 
given. That time I have always understood to be 
the departure of the post on the day following that on 
which the party receives the intelligence of the dis- 
honour'.' This then being the rule, the only question 
for the jury in such a case would be, whether the 

* Tindal v. Brown, 1 T. R. 168. 

s Williams v. Smith, 2 B. and Aid. 500. 
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letter giving the notice was, in fact, posted not later 
than the following day. 

So, in other instances, it is for the judge applying 
his knowledge of the law to determine whether an 
alleged custom is reasonable or not; but the facts, 
unless they are set forth with sufficient clearness and 
precision on the record, and are undisputed, must 
be first submitted to the jury to be found by them, 
before the judge can pronounce his opinion upon their 
legal effect. *For issues may be joined on things 
which are partly matters of fact and partly matters 
of law ; and then when the evidence is given at the 
trial, the judge must direct the jury how the law is ; 
and if they find contrary to such direction^ it is 
a sufficient reason for a new trialK The judgment 
from which these words are taken was delivered in a 
case where the defendants in an action of trespass 
justified under a plea alleging a custom for the 
inhabitants of a town to walk and ride, at all season- 
able times in the year, over certain arable land which 
had been used as a public place of resort. But the 
court said, that as it appeared on the face of the 
record that corn was growing on the land, this was suf- 
ficient to enable it to determine that the time when 
the trespass was committed was not a seasonable time; 
* and the plea was held to be bad. So it was decided 
by the court, that a custom for ' the poor, necessitous 
and indigent householders,' residing within a par- 
ticular township, to cut and carry away rotten boughs 
and branches in a close was bad, on account of the 

* Per Curiam in Bell v. VTardle, VTilles, 206. 



Xn.] OFFICE OF JUDGE AND THAT OF JURY. 289 

uncertain description of persons in respect of whom 
the right was claimed; and a verdict which found 
the custom to be as alleged was set aside as being 
contrary to law^ 

Let us next take the case of an action brought for 
necessaries supplied to an infant. Is the judge or 
the jury to decide what are necessaries ? Formerly 
it seems to have been thought that this was exclu^ 
sively the province of the judge ; and in an old case, 
where a plaintiff sued a retainer of the Earl of Essex, 
^ for the price of a satin doublet and hose with sleeves 
and gold lace, a velvet jerkin and hose, and a fustian 
doublet and cloth hose/ and the defendant pleaded 
infancy, to which the plaintiff replied, that the apparel 
was delivered to him for his necessary dress during 
the time of his service, whereupon the defendant 
demurred {i.e. denied that the replication was a 
sufficient answer in point of law to his plea); the 
court finding that the defendant was described in the 
declaration as a gentleman, 'agreed clearly that the 
satin, lace, and velvet, were not necessary apparel for 
a gentleman ; and therefore the action would not lie 
for so much, but only for the residue V And at the 
present day, if the articles furnished are manifestly 
such as cannot possibly come under the category of 
necessaries, the question would not be left to the 
jury at all, but the plaintiff would be nonsuited ^ 
' Suppose,' said the court on one occasion lately, ^ the 

^ Selbj V. Robinson, 2 T. R. 75a 

' Gonldsborongh, 168. 

' Brookerv. Scott, 11 Mees. and Wels. 67- 

T. J. U 
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son of the richest man in the kingdom to have been 
supplied with diamonds and race-horses, the judge 
ought to tell the jury that such articles cannot pos- 
sibly be necessaries*.' 

But, if the articles are not of this description, then 
the question arises whether they were bought for the 
necessary use of the infant, in order to support him- 
self properly in the degree, state, and station of life in 
which he moves; for the word necessaries is not 
confined to such things only as are needed for the 
support of life, but embraces what is fit and suitable 
to maintain a person in his particular grade ; and this 
is for the jury to decide \ 

Sbction III. Mixed Questions of Law and Fact. 

So far the rule seems clear, and such as may be 
acted upon without much difficulty. But there are 
classes of cases where the circumstances are so 
numerous and varying as to prevent the deduction of 
any definite inference of law ; and where the inference 
necessary to support a verdict must be drawn by the 
jury themselves from the facts in evidence before 
them. Such, for instance, is the question of whether 
a party has acted with due caution in a matter in- 
volving certain legal liabilities. 

It has been said that 'fraud and covin is always a 
question of law : it is the judgment of law on facts 
and intents ^' But this is, perhaps, too broadly stated. 

' Wharton v. Mackenzie, 5 Q. B. Rep. 612. 

^ See j^er Parke B. in Peters 9. Fleming, 6 Mees. and Wels. 47* 

3 Per Lord Ellenborough in Doe d. Otley 9. Manning, 9 East 64. 
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It is no doubt true that there are cases in which the 
law implies fraud from certain facts, irrespective of 
any intention in the party to commit an actual fraud. 
Thus, if a tradesman conveys away the whole of his 
effects, this is considered an act of bankruptcy, as 
being fraudulent against his creditors. The conclusion 
here is one of law, and applies to all such assign- 
ments, whatever the object may be which the as- 
signor has in view. So also if he departs the realm 
to avoid a criminal prosecution for murder, this is an 
act of bankruptcy, because the necessary consequence 
must be to delay his creditors, although such may not 
be his intention at all. But there are many cases 
where the fraud, in law as well as in fact, depends 
wholly on the intention ; and this must always be a 
question for the jury. A more correct rule was given 
by Mr. Justice BuUer, when he said, * Fraud is some- 
times a question of law, sometimes a question of fact, 
sometimes a mixed question of law and fact^' 

This phrase, * mixed question of law and fact,' is 
frequently used, but it is deficient in that clearness 
and precision at which legal expressions should aim. 
Every complicated proposition may be resolved into 
several distinct ones, each of a simpler nature than 
the general one — and upon the proper solution of 
these the answer to the whole depends. This answer 
is the result of all the particular answers to the sepa- 
rate questions into which the general one has been 
divided. Now each of these may be made to fall 
within its appropriate category, whether of law or 

' Estwick 9. CaiUand, 5 T. R. 426. 

U2 
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fact, and ought to be answered either by the judge or 
by the jury accordingly. If the proposition is carefallj 
analysed there ought to be no difficulty in assigning 
the different elements of which it is compounded to 
their proper tribunal for determination. Some may 
be questions of law, and others questions of fact ; but 
no one of them, if rightly framed, need or ought to 
involve both. After all have been answered, then the 
result is the inference to be drawn from the whole ; 
and must be submitted to the jury, or decided by the 
judge, according to the nature of the case. If the 
law has defined the legal import and quality of the 
facts found by the jury in answer to the separate 
questions, it is the province of the court to pronounce 
that as the consequence of their finding ; but if the 
circumstances are such as to exclude the application 
of any general rule of law, the inference must be one 
merely of fact, and is to be drawn by the jury. So 
that here again the question ultimately is either one 
of law or one of fact, but not mixed up of both. The 
true meaning of the expression, therefore, really 
amounts to no more than this, that there are some 
questions which cannot be properly answered without 
first determining some matters of fact and ascer- 
taining some point or points of law. 



Section IV. Presumptions of Law and Fact. 

In almost all cases where the evidence is what is 
called circumstantial, that is, where the mind must be 
guided to a conclusion by observing the relation which 
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certain proved facts bear to each other, independently 
of any direct evidence of the ultimate fact which is 
the object of inquiry, it must be left to the jury to 
deduce the proper inference. * In a great portion of 
trials,' said Lord Tenterden, * as they occur in practice, 
no direct proof that the party accused actually com- 
mitted the crime is or can be given ; the man who is 
charged with theft is rarely seen to break the house 
or take the goods ; and in cases of murder, it rarely 
happens that the eye of any witness sees the fatal 
blow struck, or the poisonous ingredients poured into 
the cup. In drawing an inference or conclusion from 
facts proved, regard must always be had to the nature 
of the particular case, and the facility that appears 
to be aiforded, either of explanation or contradic* 
tion^' Where the connexion between certain facts is 
such that the one may be generally inferred from the 
other with a great degree of probability, the inference 
is usually called a presumption ; and this is more or 
less cogent, according as experience has shewn the 
more or less frequent co-existence of the phenomena 
in question. And, as was well said by the eminent 
judge who has just been quoted, * It is one of the 
peculiar advantages of our jurisprudence that the 
conclusion is to be drawn by the unanimous judgment 
and conscience of twelve men conversant with the 
affairs and business of life : and who know that where 
reasonable doubt is entertained, it is their duty to 
acquit ; and not of one or more lawyers, whose habits 
might be suspected of leading them to the indulgence 

^ R. 9. Burdeit, 4 Bam. and AI 161. 
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of too much subtlety and refinement/ I have already 
pointed out the peculiar danger attaching to this kind 
of eyidence\ and need only add here that in criminal 
cases the safest rule in applying it seems to be to con- 
sider not only whether it sufficiently supports the 
hypothesis of guilt, but also whether it is inconsistent 
with the hypothesis of innocence. 

But there is a somewhat larger class of presump- 
tions, corresponding to the proesumptiones juris of the 
Roman law, where the law itself presumes the ex- 
istence of certain facts until the contrary is proved. 
These cases therefore fall within the consideration of 
a jury only if evidence is offered to rebut the legal 
presumption. If not, the latter is deemed to be, and 
is acted on by the court, as conclusive. Such is the 
presumption that a person who has been abroad for 
the space of seven years, and has not been heard of 
within that time, is dead : that a child bom in wed- 
lock is legitimate: that official acts have been duly 
executed : that a person in possession of land is seised 
in fee : as against the writer, that a letter was written 
on the day on which it is dated : that the holder of 
a bill of exchange or promissory note gave value for 
it. Such also was the rule of the Roman law where 
two persons died very nearly at the same time, and 
there was no evidence to shew which survived the 
other". 

1 See ante pp. 203—4. 

2 No definite nile has been adopted by our own law on this 
subject. See the case of General Stanwix in R. r. Dr. Hay, 1 W. 
Black. 641. Where a father and son, joint-tenants, were hanged in 
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Besides these there is a limited class of presump- 
tions, the prcBSumptiones juris et de jure of the 
Roman law, which are absolute and conclusive in their 
nature, and may not be rebutted by evidence to the 
contrary ^ They are in reality valid conclusions of law, 
and therefore cannot be submitted to the cognizance 
of a jury. They are founded on reasons of conve- 
nience, and amount to no more than this, that the 
law has said that certain consequences shall be deemed 
to flow from given premises, although no such conse- 
quences may have in fact resulted from them. Such 
was the old rule of law that a child born of a mother 
whose husband lived within the realm, or inter quatuw 
maria^ as it was called, was conclusively held to be 
legitimate. So at the present day, if a man marries 
a woman visibly pregnant, it is a conclusive inference 
of law that the child afterwards born is legitimate. 
Formerly this class of presumptions was more nume- 
rous than in later times, when the tendency has been 
to adopt a more rational rule, and consider them con- 
clusive only in absence of proof to the contrary. But 
there are several statutes which proceed upon the old 
principle. Such is that which interposes a bar to the 
recovery of debts after a certain period has elapsed, 

the same cart, and the qnestion was whether the wife of the son was 
entitled to dower, the jnry fonnd that the son survived the fi»ther, as 
he appeared to have struggled the longest. Cro. Eliz. 503. 

^ CoT^tura vel a Lege indticitur vel a Judige. Qiub ah ipta 
Uge indudtur, td ita comparatur^ tU prohatumem eontrarii hand 
admUtaty vd ut eadem pomt didu Priarem dodoret prasump^ 
iionemjurii et dejure ; postericrem prcBsumptionem jurii appdlanU 
Heinecc. Elem. Jur. Civ, — ^The Lex here mentioned corresponds to 
our * Court ;' the Judex to our * Jury.' 
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upon the presumption that payment has been made ; 
and that which, in cases of prescription, prevents a 
disturbance of the right by presuming a grant from 
the owner of the fee. 



Sbction V. tlHlity of Written Pleadings. 

The English system of pleading is, in theory, ad* 
mirably adapted for civil trials by the intervention of 
ajury ; or perhaps it would be more correct to say, 
it has grown as an oflfehoot out of that system. For 
when the true principles of pleading are kept in view, 
a more efficacious instrument for enabling the jury 
to discharge their peculiar functions can hardly be 
imagined. The plaintiff makes a written statement of 
his cause of complaint, and to this the defendant puts 
in an answer, which consists, at his option, either of 
a denial of the facts alleged on the other side, or an 
admission of them with the addition of some other 
facts which, in his opinion, justify his conduct. Or 
he asserts, that taking all that is said by the plaintiff 
to be true, it gives the latter no legal right of action. 
In this case he is said to demur, and the question is 
obviously one of law, ready at once for the decision of 
the court. But if there is no demurrer, then the 
plaintiff must either reply or demur to the fresh 
matter of fact alleged by the defendant; and here 
again the defendant must either rejoin in like manner 
as he answered before, or he must demur. And so 
the pleadings proceed until the dispute between the 
parties ultimately resolves itself into the assertion of 
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some fact, or facts, by the one side which are denied 
by the other, and it is the province of the jury to 
determine by their verdict which is right; or else 
a question of law is raised for the decision of the 
court. No matter how complicated the transaction 
may have been, it will generally be found, that the 
real points in dispute are few, and it is of immense 
importance to have these distinctly evolved, and 
presented for decision in a precise and categorical 
form. This is done by the preliminary operation of 
written pleadings, which have fallen into disrepute 
solely on account of the grievous abuses which have 
crept into and deformed the system. If the true 
principle of pleading were kept steadily in view, and 
the system freed from the oppressive technicality 
which now disgraces it, it would well deserve the 
eulogium passed upon it by Sir Thomas Smith, in his 
Commonwealth of England^ written in the reign of 
Elizabeth. * Having seen,* he says, * both in France 
and in other places, many devices, edicts, and ordi- 
nances how to abridge process, and to find how that 
long suits in law might be made shorter, I have not 
perceived nor read, as yet, so wise, so just, and so 
well devised a mean found out as this by any man 
among us in Europe. Truth it is, that when this 
fashion hath not been used, and by those to whom 
it is new, it will not be so easily understood, and 
therefore they may peradventure be of contrary judg- 
ment ; but the more they do weigh and consider it, 
the more reasonable they shall find it.* When trial 
by jury in civil cases was introduced into Scotland, 
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in the year 1815, it was immediately discovered that 
some such mode of preparing the issaes of law and 
fact was indispensable. To leave the whole circum- 
stance of an inyolved and intricate transaction at large 
to the jury, without telling them on what specific 
points their opinion was reqmred, was to impose 
upon them a task to which they were inadequate; 
and error and confusion would have been the result. 
Hence it became necessary, as we shall presently see, 
to frame distinct issues^ in the shape of questions^ 
to be submitted to the jury, and these questions, 
when properly drawn, embrace seriatim all the facts 
really in dispute. 




CHAPTER Xin. 

THE JURY SYSTEM IN SCOTLAND. 



Section I. Jury Trial in Civil Coues. 

TF we could be quite sure that the book called 
^ Regiam Majestatem gives a true account of the old 
law of Scotland, and was generally received as an 
authority in the courts there, we might safely assume 
that trial by an assise of twelve jurors in civil cases 
was almost coaeval in Scotland with the establishment 
of that institution in England. But it is doubtful 
whether the book in question is what it professes to 
be. The best lawyers do not regard it as an autho- 
rity, and we must receive with caution its statements 
as to the proceedings by assise in Scotland in ancient 
times ^ 

^ The date and authenticity of the Begiam Majestatem have 
been a subject of much controversy amongst Scotch lawyers. All 
admit that it is so identical with Qlanyill's treatise, that the one 
must haye been copied from the other. But the question is, which 
is the original and which is the copy? Skene, Dalrymple, and 
other writers of eminence, declare themselves in favour of the prior 
claim of the Scotch work, and maintain that it is a genuine code of 
the laws of Scotland, promulgated by David I., who reigned fix>m 
1124 to 1153. On the other hand, Craig, Lord Stair, Lord Hales, 
and others, are of opinion that the Regiam Majestatem was copied 
from Glanvill, interpolated with matters relative to Scotland, and 
imposed upon the nation as a capitulary of one of thdr ancient 
kings. See Ross's Lectures an the Law of Scotland (Edinburgh, 
1822), n. 60—64. This writer thinks it evident that the Scotch 
work was copied from GlanvUl, 'and afterwards adapted to the 
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It is transparently clear that the Eegiam Majeg- 
totem is the same work as GlanvilFs treatise, De Legi- 
hus^ and that the differences which occur between the 
two versions are merely colourable and verbal Indeed, 
the very words of the English author are for the most 
part used in the former work, to describe what pur- 
ports to be the proceeding by an assise in Scotland. 

Thus, according to the Regiam Majestaiem, the 
claimant of land there, at the close of his pkdnt, 
demanded an assise in the following terms: Peto 
CLSsisam talis TiUWy et pono me in Deum et assisam 
viUcB super petitione medy salvis mihi suspectis per- 
soniSy ne procedant in dictd causd. Twelve lawfiil 
men, de vicineto vel de curidy were thereupon chosen, 
who swore in the presence of the parties, * that they 
would recognise which of them had the better right 
in his demand/ The provisions with regard to the 
original selection, and, if necessary, addition of jurors 
who knew the facts in dispute, are the same in the 
two treatises, as also the definition of the kind of 
knowledge which was deemed sufficient. This will 
plainly appear from the following extract from an 

meridian of Scotland bj the insertion of so many chapters and the 
interpolation of particular parts ;' and he says that the laws of Scat- 
land and England were nearly the same in the time of Henry IL 
when Glanvill wrote his treatise. It seems that commissioners had 
been more than once appointed by the old Scotch parliaments to 
revise the Begiam Mc^tatem, and >other ancient books, but no 
report was ever made by them ; nor was any parliamentary ratifica- 
tion given to their labours. ' So that,' says Professor Erskine, in his 
Principles of the Law of Scotland^ 'none of these remains are re- 
ceived as of proper authority in our courts.' The Begiam McyestaUm 
so called from the two words with which it begins. 
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ancient vernacular translation of the original Latin, 
of the Scottish treatise. 

^ The assize passand fordward, to take inquisition 
of the mater; either the richt of the parties is well 
knawn to the assisours, or some of them his knawledge 
thereof and some are ignorant, or all ignorant. Gif 
nane of them knawes the trueth, and in the court 
testifies the samine be their great eath ; other persons 
sail be chosen in their place, untill sic men be chosen 
quha knaws the veritie. Bot gif some of them knawes 
the trueth, and some knawes nocht; they quha are 
ignorant being repelled, others sail be admitted be 
the court, untill twelve men be found all aggreand 
together. All the assisours sail sweare, that in that 
mater or debate, vpon the decision quhere they are 
chosen ; they sail nocht laine nor conceale the trueth 
wittinglie, nor na falset say. It is required of them 
wha sweares, to the effect they may have knawledge of 
the mater quhilk is in question, that they knaw the 
veritie, be sight, or be hearing of themselves, or be 
narration of their fathers, or be sic sure tokens and 
arguments, to the quhilk they will give, or may give, 
als great faith as to their awin proper (doings or 
sayings) K' 

When the verdict was given, the presiding judge 
(called Dumester) pronounced the doom or judgment 
of the court, either for the demandant or the tenant 
(defendant) as the case might be. If the jurors were 
accused of having sworn falsely, this was tried by 
an * attaint,' that is, a jury of twenty-four lawful men ; 

' Reg. Maj. Book i. c. 12. 



302 THE JURY SYSTEM IN SCOTLAND. [CH. 

and if found guilty they were deprived of all their 
personal property, imprisoned for a year at least, and 
rendered for ever infamous. This punishment was 
confirmed by various penal statutes, passed in the 
reigns of James III. and James lY.^ The same rules 
that we find in Glanvill were laid down with respect 
to the judicial combat, where the defendant preferred 
that mode of trial, or consanguinity between the par- 
ties prevented the assise*. 

We must not, however, confound this mode of 
trial with that per pares^ which, as Lord Ivory says, 
'continued to prevail in the whole civil courts of 
Scotland, down to the old court of the SessionV 
This writer speaks of the trial per pares as trial by 
jury, but I believe this is a mistake. The reasons for 
maintaining that the judicium parium was quite dif- 
ferent from the jury system, have been detailed in 
a previous part of the present work, and they apply 
equally to the trial per pares in Scotland. The latter 
were nothing more than the suitors, or homage of the 
baronial and other territorial or local courts, and they 
discharged the functions of both judge and jury, 
being, in fact, the whole court presided over by an 
officer who seems to have been closely analogous to 
the lawman of the Swedish and Norwegian tribunals. 
Lord Ivory himself admits that the province of the 

^ Jac. 3. Pari. vi. c. 47; Pari. vm. c. 63. Jac. 4. ParL ra. c. 35. 

' Reg. Majesi. Lib. m. c. 29. Quon. Attach, c. 31. It was 
enacted by Stat. Jac. 6. Pari. xn. c. 12j that no person without 
the king's licence should fight any ^ singular combat' under pain of 
death and confiscation of all his moveables. 

' Form of Process^ ii. 272. 
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judge seems only to have been to preside in court, 
and ' informe the soytours (suitors), gif they be igno- 
rant, of the law anent wordes (interlocutors) or de- 
creits^' And, what still more strongly proves the 
point I contend for, he quotes a passage from Glass- 
ford, who says that the judgment or sentence of the 
suitors 'was not merely a verdict, making way for 
sentence by the judge, but was the interlocutor or 
judgment of court on the whole matter referred.' But 
with reference to criminal trials the word * peers' is used 
in a more general sense in the old Scotch law, Hhat na 
man should thole judgment, or be judged be ane man 
of inferior estate, than his awin peir; that is, an earle, 
by earles ; ane baron, be barons ; ane vavassour, be 
vavassours ; ane burges, be burgesses. Bot ane man of 
inferior estate may be judged by men of greater estate.' 
But independently of the trials before the suitors 
of the baronial and other courts, and without insisting 
upon the authority of the Regiam Majestatemy there 
undoubtedly existed in Scotland in ancient times 
trial by jury in some cases of a civil nature, and 
its form seems to have closely resembled that which 
prevailed in England. Thus, Spottiswood says, that 
in those days all acts of spoliation, intrusion, and 
others of that nature, were precognosced by a verdict 
of twelve men best knowing the land, whose declara- 
tion being presented to the judges they used to de- 
termine ; and he cites from a Book qf Decrels and 
Acts^ a case in the year 1469, respecting the right to 
certain lands, where the parties of their own consent 

^ Quon. Attach, c. 16. § 5. 
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named twelve persons, who, being sworn, gave their 
* deliverance,' i. e. verdict, as follows : * We decree and 
deliver afler our knowledge and understanding, that 
in no time bygone we heard ever that the laird of 
Samuelston had possession of the said lands with 
mannor, pasture, &c.; and that Nicol and his pre- 
decessors have ever been in peaceable possession of 
these lands.' After which deliverance, says Spottis- 
wood, the Lords decerned Samuelston to desist there- 
from in time coming i. 

Moreover, we learn from Lord Kaimes^ that the 
ancient records of the sheriffs and other inferior 
courts of Scotland when searched, prove that civil 
causes in them were tried by juries; and there is 
an Act of the year 1587, expressly appointing mo- 
lestations to be tried by a jury before the sheriff. 
The same writer tells us, that, conjecturing that the 
old form of jury trials might wear out more slowly in 
shires remote from the capital, he made diligent search, 
and discovered a book of the sheriflTs court of Orkney, 
beginning July 3, 1602, and ending August 29, 1604, 
in which all the processes, civil as well as criminal, 
were tried by juries. 

And the form of procedure in Scotland known by 
the name of * service of heirs,' has always required 
the aid of an inquest, or jury ; whose number, says 
Erskine, * has alway consisted of an odd number, that 
an equality of voices might not make the verdict 
doubtfuP.' This number has for a very long period 

* Ivory's Form of Process^ n. 274. 

• Hiitorical Tracts, Vol. i. 273, 4. » Imt. Book m. c 8. 
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been fixed at fifteen. Also in all cases where a person 
was to be declared incapable of acting from * furiosity/ 
or &tuity, or a widow's right to dower was to be 
ascertained, and in striking the ^fiars' of the different 
counties, the verdict of a jury has been indispensable. 

Unlike, however, what happened on this side the 
border, no general development of the jury system in 
civil trials took place in Scotland ; and it gradually 
fell into such complete disuse and oblivion, that it 
came almost to be a question whether it had ever 
existed there at all. 

Lord Eaimes endeavours to account for this result 
by the following theory. He says, that the maxim 
of our forefathers seems to have been, that though 
questions of law might be trusted to a single judge, 
matters of proof {i. e. disputed facts) are safest in the 
hands of a plurality; but where the judges of a court 
were sufficiently numerous for this purpose, there was 
no need of the intervention of a jury ^ The Court of 
Session in Scotland was instituted in 1532, and con- 
sisted of fifteen members ; the object being to relieve 
the king and council of the load of business growing 

' Historical Tracts^ Vol. L 270—273. Few will be disposed to 
agree with Lord Kaimes's Tiew wbere he says : * Juries were never 
employed in any British court where the judges were sufficiently 
numerous to act the part of a jury. Juries^ for example, were 
never employed in parliament, nor in processes before the king and 
council. And in England when the court last named was split into 
the King's Bench, the Exchequer, and the Common Pleas, I am 
verily persuaded that the continuance of jury trials in these new 
courts was owing to the following circumstance, that four judges 
only were appointed in each of them, and but a single judge in the 
circuit courts.' 

T.J. X 
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daily upon them. 'One thing/ says liOrd Kaimes^ 
' we are certain o( without the necessity of recurring 
to a conjecture, that the daily council, which came 
in the place of the session, and equally with it con- 
sisted of many judges, had not from the beginning any 
jury trials, but took evidence by witnesses, and in 
every cause gave judgment upon the proof, precisely 
as we do at this day. These facts considered, it seems 
a well-founded conjecture, that so large a number of 
judges as fifteen, which constitute our present Court 
of Session, were appointed with a view to the practice 
of the preceding courts, and in order to prevent the 
necessity of trying causes by juries. In the former 
court, viz. the daily Council, we find it composed of 
bishops, abbots, earls, lords, gentlemen, and burgesses; 
in order, probably, that every man might be tried by 
some at least of his own rank ; and in examining the 
records of this court, we find at first few sederunts^ but 
where at least twelve judges were present. This matter 
is still better ordered in the present Court of Session. 
Nine judges must be present to make a quorum; and 
it seldom happens in examining any proof that the 
judges present are under twelve in number. This I 
am persuaded is the foundation of a maxim which 
among us passes current, without any direct authority 
from the regulations concerning the jurisdiction of 
this court. It is said to be the grand jury of the 
nation in civilibus^ and it is supposed that its pri« 
vilege to take proof without the aid of a jury proceeds 
from this branch of its constitution.' 

It seems to me to be an answer to this ingenious 
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theory, that in criminal trials in Scotland juries have 
never been discontinued. But if the fact of a court 
being composed of judges sufficiently numerous to act 
the part of a jury satisfactorily accounts for the disuse 
of the latter, we should certainly expect to find, that 
after the institution of the Court of Session it was 
no longer employed in criminal cases. For surely the 
judges of that court were as competent to deal with 
the proof of matters of fact in criminal as in civil 
trials. The rules of evidence are the same in both 
cases, and the object in view is alike the same; 
namely, to ascertain the truth where there is a con- 
flict of proof. 

Let us, however, now turn our attention to the 
system as it exists at the present day. In the year 
1787, Lord Swinton, one of the judges of the Court of 
Session, published a pamphlet, recommending the 
introduction of jury trial into Scotland, in certain 
specified civil actions; and Lord Mansfield, who had 
retired from the chief justiceship, and was then up- 
wards of eighty years of age, was applied to for his 
opinion. This great jurist accordingly penned, for 
the private information of Lord Henderland, another 
of the Scotch judges, the following weighty remarks, 
' every line of which,' says Lord Campbell, * is worth 
a subsidy*.' 

' Great alterations in the course of the administra- 
tion of justice ought to be sparingly made, and by 
degrees, and rather by the court than by the legis- 
lature The partial introduction of trial by jury seems 

^ Lives of the Chief Justices, Vol. n. p. 655. 

X2 
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to be big with infinite mischief and will produce 
much litigation. 

'Under the words proposed, it may be extended 
almost to anything; reduction, restitution, firaud^ 
injury. It is curious that fraud, which is always a 
complicated proposition of law and fact, was held in 
England as one of the reasons for a court of equity, 
to controul the inconveniences of a jury trying it. 
The giving it to the desire of both parties might be 
. plausible ; but where only one desires that mode of 
trial it is a reason against granting it, because many 
causes and persons have popular prejudices attending 
them which influence juries. 

'A great deal of law and equity in England has 
arisen to regelate the course and obviate the incon- 
veniences which attend this mode of trial. It has 
introduced a court of equity distinct from a court of 
law, which never existed in any other country, ancient 
or modern ; it has formed a practice by the courts of 
law themselves, and by acts of parliament, bills of 
exceptions, special verdicts, attaints, challenges, new 
trials S &c. 

'Will you extend by a general reference all the 
law and equity now in use in England relative to 

^ Lord Campbell adds: * These principles were nnfortmiately 
overlooked in the year 1807, when jary trial exactly according to 
the English model, with its unanimity, special verdicts, and bills of 
exceptions, was introduced into Scotland. Ths experiment, I am 
qflraidy hoe proved a/ailure, and Lord Mansfield's predictions have 
been fatally verified/ This, as will hereafter appear, is very difier- 
ent from the opinion of Chief Commissioner Adam, derived from the 
result of his own extensive experience* 



XIH.] IN CIVIL CASES. 309 

trials by jury? The objections are infinite and 
obvious. On the other hand, will you specify par- 
ticularly what their system should be ? The Court of 
Session and the judges of England, added together, 

» 

would find that a very difficult task.' 

When Lord Grenville was minister, in 1806, he 
brought in a bill for extending trial by jury to civil 
causes in Scotland. He introduced the measure by an 
able speech, and the bill was printed and circulated 
throughout the country. His plan was to engraft the 
jury system on the Court of Session ; and he was led 
to believe that the ordinary mode of pleading in that 
court by mmmons and defences would at once afford 
the means of bringing cases to an issue fit to be tried 
by a jury. 

At this time the arrear of appeals from the Court 
of Session to the House of Lords had become over- 
whelming, and hence the necessity, not only of clear- 
ing ofi^ that arrear, but also of devising means, if 
possible, for preventing future accumulation. Many of 
these appeals turned upon mere questions of fact, the 
mode of examining which produced immense volumes 
of evidence, much of which was irrelevant^ and much 
inadmissible. It was thought, therefore, that if such 
questions were tried by a jury, many cases would not 
be appealed at all, and the judicial machinery of the 
Scotch courts would be materially improved, espe- 
cially in respect of the law of evidence. 

Lord Grenville, however, soon afterwards, with his 
ministry of *A11 the Talents,' was removed from 
power, and the bill was dropped. 
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The subject was again revived by the Report of the 
Law Commission, appointed in 180S, in which a mo- 
dified opinion was given in favour of some measure 
of a similar kind. A majority of the commissioners 
thought, ' that under proper regulations it might be 
for the utility of the subjects within Scotland to intro- 
duce this mode of trial into the proceedings of the 
Court of Session to a certain extent, by conferring on 
the court, as now divided, a power to direct an issue 
or issues to be tried in any cause, upon a question 
or questions of fact, by a special order to be made for 
that purpose ; and also to direct that the same should 
be tried either before a judge or judges of the Court 
of Session, or of the Court of Justiciary, or before the 
Court of Exchequer, as the Court of Session in its sub- 
division should deem most expedient.* 

No practical result followed from this suggestion 
until several Scotch appeals in 1812, which turned 
upon facts alone, caused considerable difficulty and 
embarrassment in the House of Lords, and directed the 
attention of those most conversant with appeals to 
trial by a jury, as a possible remedy for the eviL At 
that time Mr. (afterwards Chief Commissioner) Adam 
had the largest amount of this kind of practice, and 
he was led particularly to consider the subject^ with a 
view to some practicable measure. Ultimately he 
drew up a paper, in which the whole question was 
reviewed, and this was submitted by him to Lord 
Chancellor Eldon. A draft of a bill was afterwards, 
prepared, which was brought into Parliament by Lord 
Eldon in 1815, and before the end of the session it 



XIII.] IN CIVIL CASES. 311 

became law. The Act of Parliament is 55 Geo, III 
c. 42 ; and as the measure was intended only as an 
experiment, the term of its operation was limited to 
seven years. 

This act provided for the establishment of a court 
and the appointment of one chief and two other judges 
to be called * The Lords Commissioners of the Jury 
Court in Civil Causes/ whose functions were limited to 
the trial of issues directed by the Court of Session and 
sent to the Jury Court. New trials were to be allowed 
by the Court qf Session on the grounds of the verdict 
being contrary to evidence — misdirection of the judge 
—undue admission or rejection of evidence— excess 
of damages — res nomter veniens ad notitiam (that is, 
evidence discovered subsequent to the trial which 
could not have been previously foreseen or known), 
or ' such other cause as is essential to the justice of 
the case/ — but the granting or refusing a new trial 
was not to be subject to review or appeal to the 
House of Lords ^ Bills of exceptions were also al- 
lowed, and in fact the object of the act was to * give 
to Scotland the form, the machinery, the principles, 
the rules, and the practice of the common law-courts 
of England in respect to all that related to the trial 
of matters of civil right by jury^/ But at the same 

^ This power of granting new trials was afterwards, by 59 Geo. 
III. c 35. § 16^ exclusiyely vested in the Jary Conrt. 

' Adam on Trial by Jury, p. 241. No mention is made in this 
Act of special verdictSy but they were recognised as existing in prac- 
tice in Scotland by 59 Qeo. III. c. 35. § 20. Chief Commissioner 
Adam says it was unnecessary to introduce them by legislative 
enactment, as being * inherent to trial by jury.' 
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time no alteration whatever was made in the muni* 
cipal law of Scotland as regarded the rights of the 
parties in a suit 

The jury were to consist of twelve jurors drawn 
by ballot, and their verdict must be unanimous ; but 
it was wisely provided that if a jury impannelled shall 
not agree in their verdict within the space of twelve 
hours (now limited to six) from the time they shall be 
inclosed to consider of their verdict, they shall be 
discharged by the court from delivering their verdict, 
unless they themselves apply for further time; and 
the Court of Session may thereupon order another 
jury to be summoned to try the cause de novo. The 
form of oath to be administered to the jurors was 
prescribed by the act, and is as follows : — 

' You swear by God, and as you shall answer to 
God at the great day of judgment^ that you shall well 
and truly try these issues (or this issue), and a true 
verdict give according to the evidence.* 

The original act was amended, and further provi- 
sions applicable to the subject, were introduced by 
59 Geo. III. c. 35, and afterwards by 6 Geo. IV. c. 120 
and 13 and 14 Vict, c 36, which last acts contain 
regulations respecting the mode in which pleadings 
are to be drawn and issues framed. Also by 11 Geo. IV. 
and 1 Will. IV. c. 69 (1830), trial by jury in Scotland 
was united with the ordinary jurisdiction of the CJourt 
of Session, and the Jury Court established by 
55 Geo. III. c. 42 ceased to exist. 

It was not likely that so great an innovation could 
be introduced without strong prejudice and opposition 
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on the part of a nation so tenacious of its usages as 
the Scotch. One of the ablest of their lawyers has 
thus described their feelings on the subject^: *The 
people were taught to believe that all their native 
jurisprudence was in danger of being subverted by 
the introduction of English law, and this raised an 
obstinate spirit of resistance against whatever was 
peculiarly English. The necessity of unanimity in 
juries, with the number of twelve instead of fifteen^ 
proved, for a long time, a great obstruction to the 
adoption of jury trial as established in England. Even 
when those difEculties were at last surmounted, fears 
for the law still furnished the honest a pretended 
ground of much opposition, although the case of 
perfect adaptation to their purpose, with which even 
these English peculiarities have been found to work 
among us, may be a lesson against violent prejudice 
and outcry in matters of this kind. 

* It was not yet perceived that a new sort of know-.^ 
ledge — a more correct analysis of the substantial 
grounds of action and defence — a better foresight of 
the general issue, more accurate habits, more vigilant 
attention, were necessary than before. Every one 
was offended that he was not held as competent now 
to conduct judicial proceedings as formerly, and yet 
coidd not help feeling that error and embarrassment 
and danger attended every step of their proceedings. 
It was difficult for the new system to become popular/ 
Independently of prejudice and dislike, a great 

'^ ' Examination of the objections stated against the Bill brought 
into the House of Lords in the 6 G^. lY/ By Professor BeU. 
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and serious difficulty in the way of successful ex- 
periment lay in the nature of Scotch pleadings. We 
must remember that the English system of pleading 
has grown up side by side with the jury. It has been 
modified by the exigencies of the tribunal to which 
it is adapted) and has for centuries been moulded in 
a form, the professed object of which is to evolre 
clearly and distinctly the issues of fact to be deter- 
mined by the jury. Most faulty indeed the system 
has become, and legal subtlety has rendered it too 
often an engine of odious chicane, which is a dis- 
grace to English jurisprudence, but in theory it is 
what I have previously described; and if its true pur- 
pose had been always kept in view, it would not have 
&llen into the bad repute under which it now de- 
servedly suffers, and which it will be difficult for it to 
survive. But in Scotland there was no apparatus of 
pleading ready to meet the wants of the new-comer ; 
and without some mode of raising specific questions 
of fact asserted on one side and denied on the other, 
trial by jury would be a useless mockery. 

Now in Scotland every civil action is commenced 
by a Summons^ which calls the opposite party into 
court, to meet and answer the claim of the pursuer 
(i. e. plaintiff, corresponding exactly to the Greek term 
^uoKfov). This, until very lately, in technical language 
must have been * libelled,' that is, have all the grounds 
of action stated in it, and causes of action of a very 
heterogeneous nature may be included in the same 
summons^ But now by a recent statute (13 and 

' Thos sending a challenge to fight a duel, (an actionable offence 
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14 Vict. c. 36)» it is provided that the summons shall 
not contain any statement whatever of the grounds of 
action ; but the allegations in fact which form those 
grounds shall be set forth in an articulate conde- 
scendence together with a note of the plaintiff's pleas 
in law, and these shall be annexed to the summons 
and be held to constitute part of it ; and the defences 
{i. e. pleas) to such summons shall be in the form of 
articulate answers to the condescendence. Also where 
necessary there shall be appended a statement of the 
allegations in fact on which the defendant rests his 
defence, and a note of his pleas in law. Previously to 
this act the instrument called ' defences^' too frequently 
deserved the description given of it by Chief Commis- 
sioner Adam, as 'a vague oratorical pleading;' — ^and 
it contained a reservation to add and eik afterwards^ 
if necessary. As it was formerly almost impossible to 
collect with sufficient certainty from the summons 
and defences what were the real points in dispute 
between the parties, it became usual for the plaintiff 
to put in a condescendence or specification of facts on 
bis part, which was followed by answers on the part 
of the defendant. ^ A condescendence should disclose 
with precision and in full all the facts of the case, 
and consequently all the grounds of action on which 
the pursuer relies. The answers to the condescen- 
dence on the part of the defender should deny with 

by the law of Scotland,) assault, and slander, have been nnited 
in the same action. Haslop v, Staig, 1 Murray 16. And in an- 
other, defamation, adultery, and assault. Kirk v. Guthrie, 1 Mur- 
ray 271. 
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precision the allegations of the pursuer, and should 
aver on his own part all those facts and grounds of 
defence on which he relies.* Chief Commissioner 
Adam adds, 'Supposing these last-mentioned legal 
instruments to be executed strictly and correctly in 
pure averment of fact, it is hardly possible to conceire 
any pleadings better adapted to secure a correct dis- 
tribution of justice.' And, I believe, the effect of the 
late act has been greatly to improve the form of the 
condescendences and defences. 

This mode of pleading was the ancient form adopted 
in the Court of Session, when trial by jury in civil 
actions formed no part of the judicial system of Scot- 
land. But however perfect it might be in theory, it 
had been found defective in practice. And the same 
writer who has eulogized the principle on which the 
instruments ought to be framed thus describes their 
actual operation: 'The language of pure averment 
has not been observed, the style of the paper is argu- 
mentative, observations on the bearings of the facts 
are introduced, legal reasoning is superadded, mate- 
rial facts are often omitted, or an unfair gloss put 
upon those which are stated, owing to the attention 
being withdrawn from fact to argument. Thus the 
security against surprise is diminished, and repeated 
amendments of the condescendences and answers be- 
come necessary, creating at once much delay and great 
additional expense. Thus the frame of these instru- 
ments, as here described, presents difficulties of the 
most serious nature in preparing the question or 
questions for trial by jury." 
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To meet this difficulty, i^nd obtain a means of 
eyolving with precision the real facts in dispute, the 
Scotch Jury Act (55 Geo. III. c. 42) provided that the 
Court of Session should direct an issue or issues to be 
tried. It therefore became necessary to frame the 
statements of the parties in that shape ; and for this 
purpose advocates were appointed to discharge the 
office of Clerks of the Issues, and raise the proper 
questions out of the pleadings and exhibits in the 
cause, acting under the superintendence of a judge, 
whose duty it was to revise and consider with them 
the form of the issues, and to sign them when finally 
settled. The counsel and agents of the parties attend^ 
ed the clerks and the judge, 'discussing the subject^ 
not in formal argument, but in quiet conversation ^' 
In such a system it is obvious that expedition will 
principally depend upon the nature and extent of 
the admissions which each party is disposed to make ; 
and on this subject the late Chief Commissioner says, 
* There is one part of the proceeding which will 
always require deliberation, namely, the obtaining the 
admissions which preface the issues. Admissions save 
much time at trials, secure against failures in matters 
of formal proof, and save much expense to parties. 
When the agents and their employers meet to settle 
admissions, the proceeding is always abortive; but 
when the clerks interpose, when they reason with 
the parties, and shew them that no advantage can be 
taken by the one over the other, the obtaining admis- 
sions very rarely fails of success.* 

^ Adam on Trial by Jury, p. 21. 
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Now, however, by the recent Act, the office of 
Issue Clerk and that of Jury Clerk are abolished, and 
their duties are performed by any of the clerks of 
Session. And where in the course of any cause before 
the Court of Session matter of fact is to be deter- 
mined, and an issue is to be adjusted with reference 
thereto, the plaintiff must prepare and deliyer (' lodge 
in process') the issue he proposes, and the defendant 
any counter issue required by the nature of his de- 
fence. And the Lord Ordinary before whom the 
cause depends appoints the parties to attend him for 
the adjustment of the issues ; but if at a second meet- 
ing they are not adjusted and settled by consent^ he 
reports the matter to the Inner House, or courts by 
whom the issues are then adjusted* 

The system of pleading, therefore, in Scotland, to 
meet the requirements of the jury system, is, when 
properly drawn, shortly as follows. A correct techni- 
cal summons with condescendences ; correct technical 
defences, containing answers in which the admissions 
and denials are distinct and articulate; and when 
there are separate defences, the facts on which they 
rest must be averred simply and correctly and with- 
out argument. Afterwards in order to frame an 
issue, whether general or special, the contents of the 
condescendence and answers, together with those of 
the exhibits, are drawn to a point or points, and 
put in the shape of a question as a general issue, or 
of questions as special issues, as the case may admit 
or require. 

The form of such an issue (or isstie qf style as 
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it has been called in the case of an action brought by 
a father in consequence of a cart driven by a servant 
of the defendant running over his child on the high- 
way, is as follows' : 

It being admitted that William Wilson was servant to the 
defendant^ Thomas Harvie, from Whitsmiday to Martinmas 1826 : 

It being also admitted that on the 16th day of September^ 1826, 
in the street in the city of Glasgow called Gallowgate, a cart, the 
property of the defender, passed over and caused the death of the 
pursuei^s son ; and that at the time it so passed over the child the 
said cart was under the management of the said William Wilson : 

Whether the death of the said child was caused by the faulty 
negligence, or want of skill on the part of the said William Wilson, 
to the loss^ injury, and damage of the pursuer'? 

Damages laid at £1000. 

It may be useful to give two more examples of 
this kind of pleading. 

The following is an issue in an action for reduc- 
tion ({. e. setting aside instruments alleged to have 
been forged, or fraudulently obtained) : 

^ By \8$ue of style is meant a formula or precedent of an issue. 

^ By the English law the father could not bring an action for 
such an injury unless the child were also his servant. If not, the 
child must bring the action in his own name, but he might appear 
by his father as his prochein amy. 

3 Compare with this case Lynch v. Nurdin, 1 Q. B. 29, wbeie 
defendant left his horse and cart unattended in the street, and plain- 
tiff, a child seven years old, got upon the cart in play, and another 
child incautiously led the horse on, whereby the plaintiff was thrown 
down and hurt. It was held that the defendant was liable for his 
negligence, altliough the plaintiff was a trespasser and contributed to 
the injury by his own act. The plaintiff appeared in this action by 
his mother and guardian. As to the liability of a master in such 
cases for the negligence of his servant according to the English law, 
see Brucker v. Fromont^ 6 T. B. 6.59, Croft o. Alison, 4 Bam. and 
Al. 690. 
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It being admitted that the pursaer is heir of pioviaoa of the 
late Peter Lyon, and that on the 25th day of March, 1831, the said 
Peter Lyon granted the two bills Nos. 4 and 5 of process, for the 
sums of £200 and £20 respectiyely. 

Whether, at the time of granting the said biUs, or ^ther of 
them, the said Peter Lyon was a minor, and granted the said Inlls, 
or either of them, to his enorm lesion ? 

Or. 

Whether, at the time the said bills, or either of them, were or was 
granted, the said Peter Lyon was engaged in trade, and granted tlie said 
biUs in the course of, or for the purpose of carrying on the said trade? 

Whether the said bills, or either of them, were or was granted 
in security of payment of a debt or debts due by the father of 
the said Peter Lyon? and. Whether the said Peter Lyon Yicioasly 
intromitted with the funds of his said Hetther ? 

In an action for defamation brought by a parishi- 
oner against a presbyterian minister : 

Whether, on or about the 21st day of March, 1821, at Aross, in 
the island of Mull, at a meeting of the presbytery of MuU, the 
defender did falsely, maliciously, and injuriously say and allege, that 
the pursuer had been guilty of a gross violation of the Sabbath-day 
by having, after coming out of church, on a Sunday recently before 
the said 2l8t day of March, taken his fishing-rod, or other imple- 
ment for killing fish, and gone out to take fish, and had been em- 
ployed in fishing during a part of that day, or did use or utter words 
to that effect, to the injury and damage of the pursuer? 

Whether, on or about Sunday the 5th day of July, 1821, at or 
near the parish-church of K., at the celebration of the sacrament in 
the said parish-church, the defendant did falsely and injuriously say 
to N. S., elder of the said parish, that the pursuer had been gnilty of 
the said offence, and did direct the said N. S. to prevent the pur- 
suer from advancing to the communion-table, or did use or utter 
words to that efiect, to the injury and damage of the pursuer ? 

Damages laid at £500. ^ 

It is important however to notice, that at the 

1 See Macfarlane's Note$ on luuet in Jury Ceuei, (Edinburgh, 
1849,) a work in which the subject is most ably discussed, and prac' 
tical forms are given. To the kindness of this gentleman I am 
indebted for some valuable information and remarks. 
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trial of a cause where the question for the jury is put 
in the form of a general issue, as for instance, * whe- 
ther the deed in question is or is not the deed of the 
party V where of course there may be a great variety 
of grounds on which the deed may be denied, as non- 
execution, fraud, duress, erasure, — ^reference must be 
had to the previous pleadings, to ascertain what 
grounds have been there averred; for to these the 
party is limited. In other words, he cannot travel 
out of the record, but must confine himself to the 
allegations on which he has chosen to rest his case in 
the summons or defences, condescendences or answers. 
The late Chief Commissioner Adam bears a high 
testimony to the conduct of juries in Scotland dur« 
ing the time that he presided over them, a period of 
full twenty years; and says, that they were distin- 
guished for intelligence, attention, and impartiality. 
With reference to the much-disputed question of re- 
quiring unanimity in a verdict, he says, that during all 
that period only one instance happened of a jury sepa- 
rating after being inclosed for several hours without 
agreeing on their verdict, and this was in 1830, just 
before the merger of the Jury Court in the Court of 
Session ^ The cause was tried a second time, and the 
new jury found a verdict which was not disturbed. 
Upon this point Mr. Adam gives it as his decided 
opinion, that ^notwithstanding the apprehensions which 
arose in men's minds by requiring that the jury should 
be unanimous, experience has proved that it is a 

^ Irvine v. Kilpatrick, ultimately determined in the Honse of 
Lords. 7 Bell's Appeal Cases, 186« 

T. J. Y 
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most practicable and certainly a most beneficial regu- 
lation.* 

Of misconduct on the part of Scotch juries he also 
knew of only one case, which happened during the last 
year of the existence of the * Jury Court/ when a jury 
was accused of having drawn lots for their verdict 
And this was made the ground of application for anew 
trial, but the court unanimously refused to grant i^ 
as the charge could not be satisfactorily established 
without the evidence of the jurors themselves as to 
what passed while they were in deliberation ; and to 
admit this would be contrary to all principle and 
authority, both in England and in Scotland ^ Since 
that time I believe that no other instance of alleged 
misconduct on the part of Scotch juries has occurred. 

With reference to the question of how the new 
system has worked since its introduction into Scotland, 
there is some difference of opinion. In an able article 
which appeared in the Edinburgh Bedew^ in the year 
1830, the writer, speaking of the objections which had 
been urged against it, says, ' The experience of the 
last fifteen years has silenced them all ; and has most 
fully demonstrated, not only that there is nothing in 
the circumstances of Scotland repugnant to jury trials, 
but that it is in the very situation in which this mode 
of trial is chiefly required. The time of the Court of 
Session and of the House of Lords has been wasted 
on no cases of mere evidence ; such cases have been 

^ Stewart v. Fraser, March 1830. That such is the rule in 
England, see Owen v, Warburton, 1 Bos. and Pall. N. R. 326; 
Vaise v. Delaval, 1 Term. Rep. 11. 
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satisfactorily tried, or have been saved from the 
necessity of trial, by one or both of the parties dis- 
coveriog, when the matter in dispute was brought to 
a precise point by an issue, that there was nothing to 
try; there has not been one moment's demur with 
any one jury ; there have not probably been above 
a dozen of new trials, and not half a dozen of suc- 
cessful bills of exception; such progress has been 
made in the service of issues, that very few cases can 
now occur for which the right one, and this commonly 
a general one, is not prepared ; and whatever incon- 
veniences have occurred, have arisen from the novelty 
of the institution, and not from anything essential 
to it/ 

This is, however, too flattering a picture. Trial 
by jury in civil cases cannot be said to be popular in 
Scotland. It is looked upon there as an exceptional 
proceeding, attended with expense, uncertainty, and 
delay. In the Sheriff's Courts there is no jury in 
civil actions, but the proofs are taken by commission, 
which is also still resorted to in the Court of Session, 
if the parties prefer that mode of inquiry. In that 
case the court decides upon the evidence so obtained. 
But of late years, I believe, the opinion of many has 
been in favour of allowing the judge to hear the evi- 
dence himself, and decide the facts as well as the law, 
so as to supersede the use of either a commission or a 
jury. And the late act (13 and 14 Vict. c. 36) facili- 
tates the accomplishment of this view, for it provides 
that if the parties to a cause consent, the Lord Ordi- 
nary may, unless the court on his report deem it 
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imprudent and improper, try the issue without a jury, 
taking evidence and hearing counsel as nearly as may 
be in the manner of an ordinary jury trial. 

For the existence of the un&vourable feeling which 
has just been mentioned it is, perhaps, not difficult to 
account. In the first place, the new system had to 
encounter all the opposition which is felt to inno- 
vations upon old established forms. Practitioners and 
judges had to go, as it were, to school again, and dis- 
liked the trouble of having to master the details of a 
new mode of procedure. This prejudice has not yet 
died away, and many of those who prophesied failure 
have not been indisposed to realize their predictions 
by discountenancing as much as possible the jury 
trial. Besides this, the want of experience on the 
part of judges in dealing with a somewhat com- 
plicated system, transplanted from England with all 
the refinements of special verdicts, bills of exceptions, 
and motions for new trials, has led to many mis- 
carriages, causing both expense and delay. Misdirec- 
tions have been frequent, and mistakes made, which 
have severely tried the patience and the pockets of 
the litigant parties. Thus, in one case, the Court of 
Session held that it was proper to be tried by a jury, 
and sent it before two juries successively, whereas the 
House of Lords on appeal decided that it ought never 
to have been submitted to a jury at all, on the ground 
that taking his own statement to be tru6, the plaintiff 
was out of courts It must not, however, be sup- 
posed that mistakes of this kind never happen in 

1 Irvine r, Kilpatrick, before quoted, p. 321, 
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England. But here, from long experience of the ad- 
vantages of the system, the public are less sensitive 
respecting its defects, just as we are less disposed to 
criticise with harshness the failings of a familiar friend 
than those of a new acquaintance. And if it is per- 
severed in north of the Tweed there seems no reason 
to doubt that much of the disfavour now felt towards 
it will gradually be removed. The recent Act has 
already remedied many of the evils complained of, 
and experience will suggest practical improvements 
whereby the system may be made more efficient by 
being freed from unnecessary technicality, and thus 
become better adapted for its object ; which is simply 
to ascertain the truth of disputed facts. 

Section II. The Assize in Crimirud Trials. 

AccoBDiNO to immemorial usage in Scotland, cri- 
minal charges there have always been tried l)y an 
assize or jury of fifteen. In the collection of ancient 
laws and treatises on the laws of Scotland by Skene, 
in 1609, we are told that ^the justice eyre should be 
holden twice in the year, for it is statute and ordained 
that the justice and his deputes should have two head 
courts yearly, universally in all parts, once on the 
grass, and once on the com (query, spring and 
autumn?) both in the inland and also in the isles.' 
The mode of obtaining information and presentment 
of crimes was called taking up dittatfy and this was 
anciently done in each vill or town, either by au- 
thority of the justiciar through an inquest of three 



326 THE JURY SYSTEM IN SCOTLAND. [CH. 

credible persons and the headsman of the place (a 
sort of grand jury), or, as Baron Hume thinks more 
probable, the charge of conducting the inquisition 
fell principally on the sheriff and the justice dark, or 
his deputies ^ This was, however, altered in 1587, 
when a new arrangement of the circuit eyres (or 
ayreSy as it is written) was made. It was then pro- 
vided that there should be appointed by the King's 
commission so many persons in each shire or burgh, 
* being known of honest fame,' who were to be ' con- 
stant and continual uptakers of dittay' wherein they 
might proceed at their discretion, either by sworn 
inquest or on the information of persons duly sworn, 
or on their own proper knowledge. Ultimately, how- 
ever, the method of taking up of diUay was abolished 
by Stat. 8 Anne, c. 16, which devolved the making 
of presentments on the justices of peace at quarter 
sessions, or at meetings to be held by them twice in 
the year for that special purpose. But in practice 
this duty has been allowed to fall into the hands of 
the sheriff, whose office was new modelled in 1748, 
and he has the obligation imposed upon him of 
inquiring into the circumstances of every crime com- 
mitted in his sheriffdom as soon as his fiscal or the 
party lays any complaints before him. 

With regard to the assize or trial-jury, the ancient 
proceeding before them is thus concisely described in 
Skene's collection : * If the person attached compeers 
in the court, and being accused has no relevant ex- 
ception or reasonable defence, of necessity he should 

' See Hume's CammmU on the Criminal Leno ofShatland^ n. 23L 
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pass to the knowledge of an assize, conform to the 
laws of the realm, at the which time the whole assizors 
should be called and the absent amerced (Jac. YI. 
Pari. 11. c. 76). And the party accused should be 
heard to propose all and sundry his lawful defences 
against the whole assizors or any of them, to repel 
them, as he may best of the law, and stay them to 
pass upon his assize.' 

This and what follows afterwards respecting the 
trial and verdict, is substantially the same as the 
practice at the present day, which we now proceed to 
consider. But first as to the jurors of assize. 

The sheriff of each county makes up a roll or list 
of persons within his county duly qualified to serve 
as jurors, whose names are inserted in a book, called 
The General Jury-Bookj which is open to the in- 
spection of any person on the payment of one shilling^ 
After this list has been entered in the General Jury- 
book, the sheriff selects firom it the names of all 
persons qualified to be special jurors, and enters 
them in another book, called The Special Jury-Book^ 
which is also open to inspection on payment of the 
same fee. When the day of trial arrives, the jury, 
whose number is fifteen, are chosen by ballot out of 
an assize, which in general contains forty-five names^ 

' The jury-process in criminal cases in Scotland is now regulated 
bj 6 Geo. IV. c. 22. The qualification of a common juror is an 
estate of inheritance in land of the yearly value of £5, or personal 
property to the extent of £100. This was fixed by Stat 6 Ann. 
c. 26. Butchers are excluded from serving (see Bell's Diet, of tlie 
Law of Scotland). It is a popular notion that they cannot act as 
jurymen in criminal trials in England, but this is a mistake. 
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taken from the two lists. One-third of the jury are 
chosen from the special^ and two-thirds from the com- 
mon list^ Each prisoner, and the prosecutor also, is 
entitled to challenge five jurors peremptorily, that is, 
without assigning any reason ; and any number, iThe 
can shew good and legal cause for so doing. Of the 
five special jurors, however, not more than two can 
be peremptorily challenged by either the prisoner or 
the prosecutor. 

A landed proprietor, or landed man, as he is called 
in the Scotch law, has a right to be tried by a jury 
the majority of whom are landed men. To entitle 
him, however, to this privilege he must have been 
infeft in lands, and it cannot be claimed by one who 
is merely the eldest son or heir-apparent of a landed 
proprietor. By a late statute (11 and 12 Vict. c. 78), 
it is enacted that one list of assize or jurors shall be 
sufficient for the trial of all accused parties at each 
< diet' or each circuit court during its sittings. 

After the jury have been duly balloted for, and 
have taken their places in the box, they are sworn by 
the clerk of court in the terms of the following oath : 

^ You fifteen swear by Almighty God, and as you 
shall answer to God at the great day of judgment, you 
will truth say and no truth conceal ^ in so far as you 
are to pass on this assize.' 

^ In former times the presiding judge nominated the jury of 
fifteen from the forty-five persons contained in the list of assise. 

^ These words, ^ and no truth conceal,' have evident reference to 
the fact, that the jury formerly proceeded upon their own knowledge 
of the case, and were witnesses as well as triers. We may compare 
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By a recent statute (11 and 12 Vict. c. 79, 1848) 
the prisoner (or, as he is called in Scotland, ' panel") 
must be called upon to state any objection he may 
have to the relevancy, i.e. legal su£Bciency of the 
'liber (corresponding to our indictment^), and the 
question of relevancy must be disposd of by the court 
before he is called upon to plead Guilty or Not Guilty ; 
'and in case the libel shall be found relevant the 
same shall be read, unless such reading shall be dis- 
pensed with by the panel ; and the panel shall then 
be called upon to plead to the libel, and in case he 
shall plead Guilty the court shall proceed to pass 
sentence, and in case he shall plead Not Guilty the 
court shall remit him, with the libel as found relevant, 
to the knowledge of an assize, and the case shall be 
otherwise proceeded with in ordinary form.' 

Formerly the prisoner was called upon to plead 
first, and he was then asked by the judge whether he 
had any objection to ofier to the relevancy of the 
libel. In England and Ireland he first pleads, and 
if there is a fatal error on the face of the indictment, 
he may take advantage of it at any stage of the pro^- 

with tbiB the ne nctmne saene forkelan, which was part of the old 
Anglo-Saxon oath, as has been previously noticed. 

^ The term indictment is not unknown to the Scotch law. 
Libels in fact are of two kinds, either 'indictments' or ^criminal 
letters.' The former are in use only in the High Court of Justi- 
ciary, and are signed by the Lord Advocate or his deputy. They 
are in form addressed to the prisoner. The latter, to which the 
term libel is usually applied, are used in the Circuit Courts of 
Justiciary and Sheriffs' Courts, and like English indictments speak 
of the prisoner in the third person. For the form of a Scotch libel 
see Appendix. 
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ceedings, either before conyiction, or afterwards in 
arrest of judgment, or after judgment by writ of error. 
If before, the judge determines it at the time^ or 
reserves it in his discretion for the consideration of 
the Court of Criminal Appeal, lately instituted by ihe 
Act 11 and 12 Vict. c. 78. If after, the only resource 
is to bring a writ of error upon the judgment, pro- 
vided the objection appears upon the record, that is, 
the face of the indictment ; — ^for if not^ as has been 
before mentioned, the prisoner has no right after a 
verdict of Guilty to have the question considered. 
But in any case where the objection appears on the 
face of the record, the prisoner is entitled to a writ of 
error, even although the judge at the trial refuses to 
reserve the point, and determines it against him. And 
this writ of error is brought in and the case argued 
before the Court of Queen's Bench, and if the judg- 
ment there is unfavourable it may be carried to the 
House of Lords, whose judgment, as being that of the 
Supreme Court of Appeal in the kingdom, is final and 
irreversible. Moreover, it is now enacted that if on a 
writ of error brought in any criminal case, the Court 
of Error shall reverse the judgment^ it shall be com- 

^ By the most wholesome provision of an Act passed in the 
present year, 1851, (14 and 15 Yict. c 100,) the conrt at any cri- 
minal trial in England or Ireland may amend variances bet¥reca the 
indictment and evidence ofiered in proof thereof in matters not mate- 
rial to the merits of the case, and hy which the accused cannot he 
prejudiced in his defence ; and it may then either proceed with or 
postpone the trial to he had hefore the same or another jury, as the 
eourt shall think reasonable. Section 34 of this Act prevents in 
fhture indictments from being held insufficient for certain trivial 
defects and omissions, in the section specified. 
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petent either to pronounce the proper judgment, or 
remit the record to the court below, in order that 
such court may pronounce the proper judgments 

In Scotland the interlocutory judgment given upon 
the question of relevancy is final; and after conviction 
no objection to the libel can be received in arrest of 
judgment ; for the time for making such objection is 
when the relevancy of the libel is under consideration'. 
This is surely an improvement upon the English 
practice. 

When the assize has been once sworn, they must, 
as in England, be kept by themselves apart^ and no 
extraneous intercourse whatever is allowed. In the 
ease of any sudden interruption from unavoidable 
accident, as the illness of a juryman or the prisoner, 
there can be-no adjournment^ nor any continuation of 
the trial with the same assize, but the jury must be 
discharged, and a new jury balloted on a subse* 
quent occasion from the same assize to try the case 
afresh'. 

Having heard the whole of the evidence, and the 
summing up of the judge, and chosen their chancellor 
or foreman, the jury are enclosed to consider their 
verdict. An act passed in the year 1587, directs that 
' the clerk of the Justiciarie sail enclose the said assyse 
them alane, or in ane house by thamselfis, and suffer 

^ 11 and 12 Yict. c. 78> § 5. 

' For an account of the interlocutor of relevancy^ see Baron 
Hnme's CamtnerUaries, n. 285; and the trial of Carnegie, in the year 
1728, for the murder of the Earl of Strathmore. 17 State Tr. 134. 

' Alison's Crim. Law, n. 631. 
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na personen to be present with thame, or rep^ to 
thame in ony wyse, nather clerke nor utheris, under 
pretense of farder informatioun, resolving of ane dout, 
or ony uther culler or occasion qhatsumever. But 
that the said hous be holden &st, and na man present 
thairin bot the said assaisirs (assizors), and that they 
be not sufferit to cume out of the said hous for qhat- 
sumever cans, or to continew the geving of their sen- 
tence to an uther tyme ; bot that they be inclosit as 
said is, unto the tyme they be fully agreit, and retume 
thair answir be the mouth of the said chancellair to 
the judge.* 

The assize must remain enclosed, as directed by 
the act, until a majority have agreed upon their 
verdict. Formerly this must have been delivered in 
writing, but the frequent escape of guilty parties in 
consequence of inaccuracies in the mode of filming 
the verdict, and the rule that no parol statement of 
the jury could be received to explain their meaning, 
led to the passing of an act» 54 Geo. III. c 67, which 
provided that where the jury was unanimous a vivd 
voce verdict might be given. This was followed by 
6 Geo. IV. c. 22, which enacted that all verdicts in 
criminal cases, whether the jury are unanimous or 
not, shall be returned by the mouth of the chancellor 
of the jury, unless when the court shall direct written 
verdicts to be returned. This statute also provides^ 
that in all cases of verdicts being returned by the 
mouth of the chancellor, when the jury are not unani- 
mous in their verdict, the chancellor shall announce 
the same, so that an entry thereof may be made in 
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the record. And soon afterwards an act was passed 
(9 Geo, IV. c. 29), which provides that verdicts in 
writing shall be discontinued in all cases where the 
verdict is returned before the court adjourns. 

A written verdict therefore in practice is now 
quite obsolete, but formerly in such a case the chan- 
cellor from the jury-box, in the presence of his fellow- 
jurors and in open court, delivered the verdict sealed 
to the presiding judge. The latter opened it, and, 
after reading it, handed it to the clerk, who en- 
grossed it verbatim on the records 

A written verdict could in no case be altered^ 
amended, or varied ; but a parol verdict may be ex- 
plained, and its legal import discussed, between the 
court and the jury before it is finally recorded. This 
obviates many difficulties, and ftirthers the ends of 
justice, which was frequently defeated by technical 
objections taken to the mode in which the jury had 
expressed their verdict in writing. Where, however, 
a written verdict was delivered, the jurors present 
might declare that it was not their verdict, or that it 
contained a material omission or error. This they 
might prove by their oaths ; but they could not object 
to the verdict as having been irregularly and impro^ 
perly obtained from them. 

According to the present usage the jury are asked 
by the clerk if they are agreed upon their verdict, and 
the chancellor {i. e. foreman) then announces it aloud. 
It is in general either * Guilty ; * or * Not Guilty ; ' or 
* Not Proven.' It may however be a special verdict, 

' Alison's Crxm, Lavo^ n. 639. 
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finding certain charges proven and the remainder not 
proven. 

With reference to the question of the effici^icy of 
trial by jury in Scotland, Mr. Alison thinks that &e 
qualification of jurors is too low, and that tiiey are 
hardly equal to the due discharge of their important 
functions. He says, 'The qualification of £200 for 
an ordinary jurynmn has been found, both in the civil 
and criminal courts, to have brought a class into the 
jury-box incapable in a great variety of cases of under- 
standing the intricate and important questions which 
are submitted to them for decision. They become 
utterly confounded, in particular, if the proceedings 
are protracted to any considerable length, and, after 
four or five hours' attention to the evidence, are 
generally guided by the most able speech which is 
addressed to them on its import. Verdicts in conse- 
quence, both in the civil and criminal courts, have 
become much more uncertain than formerly ; and the 
opinion has extensively spread among practical men, 
that if you can only protract the proceedings to a 
certain length, or the case is one of any considerable 
intricacy, little reliance can be placed on the verdict 
of the jury being conformable to the evidence which 
has been laid before them^' 



Sbot. III. The Verdict of Not Provbn. 

It is a peculiarity of the Scotch jury system in 
criminal trials that it admits a verdict of Not Proven, 

* Alison's Crtm. Law of Scotland^ n. 385. 
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correspondiug to the Non Liquet of the Roman law. 
The legal effect of this is equivalent to Not Guilty ; 
for a prisoner in whose case it is pronounced cannot 
be tried again. According to the homely but ex* 
pressive maxim of the law, no man can be made to 
^ thole an assize' twice. It is worth considering 
whether it is advisable to retain in Scotland or intro- 
duce in England this kind of verdict. Sir Walter 
Scott applied to it the term ' bastard/ and I think this 
not unaptly describes its nature. It is in fact a sort of 
compromise between conflicting opinions, and affords 
a convenient refuge where the mind is in doubt as to 
the effect of evidence. It cannot be deemed that such 
a verdict correctly indicates the result at which we 
arrive in cases where some crime has been committed, 
and circumstances of grave suspicion, which yet do 
not amount to proo^ point to a particular person as 
the perpetrator. And we are often justified in holding 
this opinion even where the verdict of Not Guilty has 
been given. We thereby mean to imply that the fact 
of the innocence of the accused is not established to 
our satisfaction, while, on the other hand, we cannot 
say that we are convinced of his guilt. And this state 
of mind occurs with reference to many things which 
do not readily, if at all, admit of demonstration. The 
verdict of Not Proven would, perhaps, correctly ex- 
press the opinion of many as to the existence of appa- 
ritions, or the alleged facts of animal magnetism. We 
feel disinclined to believe them, and yet the evidence 
for them is so strong that it seems almost impossible to 
explain them on the hypothesis of either imposture or 
delusion. 
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Now if by the verdict of Not Guilty a jury were 
understood affirmatively to declare that they in their 
consciences believed the prisoner to be innocent of 
the crime imputed to him, it is clear that thej could 
only pronounce it where they had no moral doubt on 
the question, and must in other cases, where this 
doubt was felt, resort to some such mode of expression 
as 'not proven,' to indicate the effect of the evidence 
upon their minds. But this is not the meaning of 
* not guilty.' It does not necessarily imply more than 
that the legal evidence is not sufficient to produce 
that degree of certainty which would justify or render 
safe a conviction. And a proof of this is furnished by 
the fact, that this verdict is returned in cases where 
the guilt of the accused is notorious^ but owing to 
some technical difficulty or mistake the jury are | 
directed to acquit. They do not thereby say that he 
has not committed the crime, but merely that it is not 
legally proved that he has. There is therefore nothing 
in the verdict which need alarm the most scrupulous 
conscience, for it may be, and indeed ought to b^ 
given whenever a juror is not fully and beyond all 
reasonable doubt satisfied of the guilt of the accused. 
And we must remember that the law presumes every 
man to be innocent who is not proved to be guilty, 
so that the jury do no more than their strict duty 
when they declare him to be not guilty whom the 
evidence falls short of convicting, however dark and 
unfavourable may be their suspicions respecting him. 

Such then being the case with respect to the 
verdict of Not Guilty, it is not difficult to shew that 
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there are grave objections against that of Not Proven. 
In the first place, it favours too much the natural 
indolence of the human mind, which thus escapes the 
necessity of coming to a definite conclusion upon 
doubtfid &cts. There must be always a strong temp 
tation to adopt it where there is much suspicion, 
but a deficiency of legal proof. But is this fair 
towards the accused? Surely if the evidence does 
not establish the charge against him, he is entitled to 
an absolute acquittal. But although the verdict of 
* Not Proven' is so &r tantamount to an acquittal, that 
the party cannot be tried a second time, it falls very 
far short of it with regard to the effect upon his re- 
putation and character. He goes away firom the bar 
of the court with an indelible stigma upon his fame. 
One hardly sees how he can afterwards hold up his 
head amongst his fellow-men, when there stands 
recorded against him the opinion of a jury, that the 
evidence respecting his guilt was so strong that they 
did not dare to pronounce a verdict of acquittal. So 
that many of the evil consequences of a conviction 
follow, although the jury refuse to convict. When 
Sir Nicholas Throckmorton was tried and acquitted 
by an English jury in the first year of Mary's reign, 
he said, * It is better to be tried than to live suspected.* 
But in Scotland a man may be not only tried but 
acquitted, and yet live suspected, owing to the sinister 
influence of a ' Not proven* verdict. This is a state 
of things which ought not to exist. It occasions 
too much peril to innocence, when, as often happens, 
circumstances have woven a dark web of suspicion 

T.J. z 
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around it. For it may be feared that a jury will too 
readily resort to such a Terdict where they find a 
difficulty in coming to a definite conclusion. At the 
same time it must be admitted that there are cases in 
which a jury, even where they cannot conyict, are 
almost justified in recording their sense of the im- 
pression which the evidence has left upon their minds. 
Such was the famous trial in Scotland, in 1839, of the 
soi-disant Earl of Stirling, charged with having forged 
and knowingly uttered as forged, certain documents in 
support of his claim to the peerage. The unanimous 
verdict in that case of Proven as to several of the 
documents being forgeries, and by a majority Not 
Proven as to the prisoner having forged them, or 
uttered them knowing them to be forged, was a 
merciful one, of which, I think, the accused could 
have no reason to complain, especially after Lord 
Meadowbank's charge to the jury. That learned 
judge said: — 

* Gentlemen, the prisoner may have been the dupe 
in all these transactions, and so his counsel, I think, 
endeavoured to persuade you that he had been. This 
is possible, no doubt ; but we have only an ingenious 
surmise in support of the proposition, while you have 
it clearly made out, that the only person who enjoyed 
the fruits of the imposition is the prisoner himselC 
and but one very trifling piece of evidence that can 
be alleged to support the theory of the learned 

counsel Our business is to do justice, and you in 

particular have to weigh the evidence calmly and 
deliberately ; and, should you doubt of that evidence 
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being sufficient to bring the charges here made home 
to the prisoner, to give him the full benefit of that 
doubt. But to entitle you to do so, these doubts 
must be well considered, and the circumstances on 
which they are founded deliberately weighed. To 
doubts that are not reasonable you have no right 
whatsoever to yield. You are not entitled to require 
at the hand of the prosecutor direct proof of the facts 
laid in his charge. In no case can such be exacted. 
The circumstances laid in evidence must be put toge- 
ther, and it is your duty then to consider what is the 
rational and reasonable inference to be drawn from 
the whole of them, — in short, whether it be possible 
to explain them upon grounds consistent with the 
innocence of the party accused ; or whether, on the 
contrary, they do not necessarily lead to a result 
directly the reverse." 



J 



CHAPTER XIV. 

THE JUEY IN AMERICA. 



BY Article III. of the Constitution of the United 
States of America, it is provided that * The trial 
of all crimes, except in the cases of impeadiment, 
shall be by jury, and such trial shall be held in the 
state where the said crimes shall have been com- 
mitted; but, when not committed within any state, 
the trial shall be at such place or places as the Con- 
gress may by law have directed.' 

And Article V • of the Amendments to the Consti- 
tution enacts, that ' No person shall be held to answer 
for a capital or otherwise infamous crime, unless on a 
presentment or indictment of a grand jury, except in 
cases arising in the land or naval forces, or in the 
militia when in actual service in time of war or public 
danger ; nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb/ 

By Article YI. : * In all criminal prosecutions the 
accused shall enjoy the right to a speedy and public 
trial by an impartial jury of the state and district 
wherein the crime shall have been committed.' 

By these enactments trial by jury in criminal cases 
was embodied in, and made part and parcel oC the 
Constitution of the United States when they broke 
off from, and established their independence o^ the 
mother-country. But it is somewhat remarkable that 
the original Articles are wholly silent on the subject 
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of trial by jury in civil actions — b, principle of juris- 
prudence so familiar to the Anglo-Saxon mind, that we 
might have supposed it would be deemed an essential 
element in the fundamental laws of the new republic. 
And this omission was eagerly seized on by the ene- 
mies of the constitution as a handle for attack. They 
argued that silence upon this point, coupled with the 
language of the original Articles, that ' the supreme 
court shall have appellate jurisdiction, both (zs to law 
and/act^' was equivalent to a proof that the abolition 
of the civil jury was intended; and a long and vigorous 
controversy arose upon the subject. The view of those 
who, while the plan of the constitution was under 
discussion, contended that omission amounted to abo- 
litiofij was ably combated in the Federalist^ in a 
paper which the late Mr. Justice Story describes as 
a monument of admirable reasoning and exalted 
patriotism ^ The real fact was, that the diversity of 
the institutions on this point, of the different states that 
composed the Union, induced, if it did not compel, the 
eminent men who framed the constitution, to leave 
the subject to the discretion of Congress. The writer 
in the Federalist maintained that trial by jury was 
in no case abolished by the constitution, and that in 
controversies between individuals the institution would 
remain precisely in the situation in which it was 
placed by the constitutions of the different federal 
states. He pointed out the great variety in the forms 
of judicial procedure which existed in those states, and 
said : * From this sketch it appears that there is a 

^ CommentarUt an ths Conit. of the U. S, ni. 633. 
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material diversity, as well in the modification as in 
the extent of the institution of trial by jury in civil 
cases in the several states ; and from this fact these 
obvious reflections flow; first, that no general rule 
could have been fixed upon by the convention which 
would have corresponded with the circumstances of 
all the states; and, secondly, that more, or at least 
as much, might have been hazarded by taking the 
system of any one state for a standard, as» by omitting 
a provision altogether, and leaving the matter, as has 
been, to legislative regulation/ After stating his con- 
viction that there were many civil cases in which trial 
by jury was ineligible, and pointing out the difiiculties 
in the way of establishing it, the writer says, * The 
best judges of the matter will be the least anxious for 
a constitutional establishment of the trial by jury in 
civil cases, and will be the most ready to admit that 
the changes which are continually happening in the 
afiairs of society may render a different mode of deter- 
mining questions of property preferable in many cases 
in which that mode of trial now prevails.* 

Notwithstanding, however, these reasons, public 
opinion was not satisfied, and various state conven- 
tions proposed different plans for the adoption of some 
general rule on the subject. The result was, that in 
the first session of Congress, the following amended 
article was proposed and carried, and is incorporated 
into the constitution : ' In suits at common law, where 
the value in controversy shall exceed twenty dollars, 
the right to trial by jury shall be preserved. And no 
fact tried by a jury shall be otherwise re-examined in 
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any court of the United States than according to the 
rules of the common law/ ' This,' says Mr. Justice 
Story, ' is a most important and valuable amendment, 
and places upon the high ground of constitutional 
right the inestimable privilege of a trial by jury in 
civil cases — a privilege scarcely inferior to that in 
criminal cases, which is conceded by all to be essential 
to political and civil liberty ^' And, on one occasion, 
the supreme court, in pronouncing judgment on an 
appeal in a civil suit, observed : ' The trial by jury is 
justly dear to the American people. It has always 
been an object of deep interest and solicitude, and 
every encroachment upon it has been watched with 
great jealousy. The right to such a trial is, it is 
believed, incorporated into, and secured in every state 
constitution in the Union *.' 

The limits of the present work preclude me from 
enumerating the minute differences in the jury systems 
of the different states ; but I may here mention a few 
of the leading principles enunciated by the federal 
constitutions. Most of them declare that the right of 
trial by jury shall remain inviolate. That of New 
Jersey provides that the legislature may authorize the 
trial of civil suits, when the matter does not exceed 
fifty dollars, by a jury of six men. In Connecticut, 
Indiana^ and Mississippi, the jury are empowered, in 
all prosecutions or indictments for libels^ to determine 
the law and the facts under the direction of the court, 
and the truth of the alleged libel may be given in 
evidence. In New Hampshire the constitution pro- 

* Story's CommmtarteSy ni. 638. ' Ibid. 
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vides, that the legislature may make such regulations 
as will prevent parties from having as many trials bj 
jury in the same suit or action as had before been 
allowed and practised, and extends the civil jurisdiction 
of justices of the peace to trials of suits where the 
sum demanded in damages does not exceed four 
pounds. One article is as follows : * In order to reap 
the fullest advantage of the inestimable privily of 
the trial by jury, great care ought to be taken that 
none but qualified persons should be appointed to 
serve ; and such ought to be fully compensated for 
their travel, time, and attendance.' The constitution 
of Maryland declares, that in controversies respecting 
property, and in suits between man and man, the 
ancient trial by jury is preferable to any other, and 
ought to be held sacred. That of Missouri provides 
that, in prosecutions for crimes, slaves shall not be 
deprived of an impartial trial by jury. I do not find 
this humane and equitable enactment in the consti- 
tution of any other slave-holding state. In Tennessee 
the judges ' shall not charge the juries with respect to 
matters of fact, but may state the testimony and de- 
clare the law.' In Iowa» whose constitution dates from 
1846, the General Assembly may authorize trial by 
a jury of a less number than twelve in inferior courts. 
In Wisconsin (1848) a jury trial in civil suits may be 
waived by the parties, in all cases, in the manner 
prescribed by law. 

Throughout the Union, in all trials, whether civil 
or criminal, unanimity in the jury is essential. Ofiences 
are brought under the cognizance . of a petit jury bj 
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the presentment of a grand jury, as in England. The 
qualification of a juror varies in different states. In 
New York he must be subject to assessment for per- 
sonal property belonging to him, or for land in his pos- 
session, which he holds under contract for purchase, 
upon which improvements have been made of the 
value of 150 dollars, or have a freehold estate of the 
same value. The jury-lists are made up by persons 
called supervisors in New York, select men in New 
England, trustees in Ohio, and sheriffs in Louisiana 
and other states. The differences between the method 
here and in America of obtaining grand and petit 
jurors are not of sufficient importance to justify detail 
in a work like this, which does not profess to be a 
practical treatise on the law of juries ; and I need 
only refer the reader to the new Code of Civil and 
Criminal Procedure for the State of New York, which 
has lately been there adopted, and where ample and 
minute information will be found upon the subject of 
the jury system in that state. I may mention, how- 
ever, that by that code juries de medietate linguce^ and 
trials by a jury at the bar of the court, are abolished ; 
also a jury trial may be waived by the consent of both 
parties in actions arising on obligations, and with the 
assent of the court in other actions. In such cases 
the trial of questions of fact is to be had by the courts 
or, in some cases, by referees, and it is then conducted 
in the same manner as a trial by the court. 

The question of the political and social influence 
of the jury as one of the institutions of the United 
States will be noticed hereafter. 



CHAPTER XV. 

TRIAL BY JURY IN FRANCE AND OTHER PARTS 

OF THE CONTINENT. 



Skction I. Trial by Jury in France. 

TRIAL by Jury in France owes its birth to the 
Revolution of 1789. Prior to that period cri- 
minal charges were tried by judges, who decided both 
law and fact. These sat either singly or collec- 
tively, and the preliminary proceedings were carried 
on in secret ; a system of which a more detailed 
account will be given when we come to speak of it 
as existing in Grermany. This procSdure secrdte was 
borrowed from the Inquisition, which was introduced 
into France in the thirteenth century, not long before 
the judicial tribunals or parliaments of Paris and 
Toulouse were established by Philip the Fair. It 
soon found favour with the judges and lawyers, who 
were for the most part ecclesiastics, but was, as might 
be expected, unpopular with the nation ; so that more 
than two centuries elapsed before it became general 
throughout the kingdom, by virtue of a royal ordi- 
nance issued in 1589, at the suggestion of the Chan- 
cellor Poyet, who became the victim of his own 
measure*. It will be sufficient here to say, that the 
system was made an engine of grievous injustice and 
horrible torture both moral and physical. The latter 

* Meyer, Inst, Judic. Li v. iv. c. 14. Bernard!, Ori^, de Uk Legit- 
lat. Franc, c. 10 Oudot, T/i^&rie du Jury. 
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was only abolished in 1780, a few years before the 
storm of the first revolution burst over France. 

Trial by jury in criminal charges was established 
in France by a law of the Constituent Assembly, on 
the 16th of September, 1791. But it soon became 
a mockery; for although by a law of 1793 it was 
enacted, that the extraordinary tribunals there esta- 
blished should proceed only upon the verdict of a 
jury, they soon, during the reign of terror, became 
permanent commissions, which dispensed with even 
the form of a jury, and committed murder by whole- 
sale, refusing even the aid of advocates to the accused. 
When this frightful period had passed away, trial by 
jury again emerged, and several modifications were 
made in the system. By the law of 18 Fructidor, 
An. VI. it was enacted, that no verdict that was not 
unanimous should be given sooner than after a de- 
liberation of twenty-four hours. 

When Napoleon had determined to furnish a code 
to France, he caused the draft of his Code d" Instruc- 
tion CrimineUe to be submitted to the different courts 
throughout the kingdom, in order that their opinions 
might be ascertained. The number that replied to 
the invitation was seventy-three. Of these twenty-two 
declared themselves in favour of the retention of trial 
by jury, thirty desired its abolition, and twenty-three 
expressed no definite opinion on the subject. The 
reasons assigned by the opponents of the system were 
in substance these. They said that the institution 
was well enough for the English, who were used to it, 
but was unsuited to the French character and habits. 
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The labouring population had neither sufficient leisore 
to serve, nor enlightenment to discharge the duties 
of jurymen. The middle classes, from whom alone 
they could be chosen, were averse to undertaking so 
troublesome an office, and becoming the judges of 
their fellow-citizens; and carried this feeling so &r 
as to be disposed to acquit even the guilty ; so that 
the consequence would be an impunity for crime*. 

Napoleon however resolved to retain the jury 
trial, but at the same time took care that the selec- 
tion of jurors should be, to a certain extent, under the 
control and influence of the executive. In 1808 he 
promulgated his Code (Tlnstrtictian CrimineUey which 
embodied the whole of the French criminal law. 

There is in France no grand jury or jury of ac- 
cusation at all. It did exist there from 1791 until 
1808, when it was abolished by the Code Napoleon. 
How then was its place supplied, and what is the 
machinery for bringing to trial those who are sus- 
pected of crime ? The code delegated this duty upon 
two different officers^ the one the procureur du rot, 
the other the jtige dCinstruction. The procureur 
was to act the part of a public prosecutor attached 
to the court of the district over which its jurisdiction 
extended. And it is declared to be the duty of all 
magistrates and functionaries within that district to 
inform him of any crime that may be committed of 
which they have information. He ought, in cases of 
heinous crime, to repair to the spot, and there collect 
the evidence as to the fact and mode of its perpe- 

' See Oudot, Thioru du Jury, p. 207. 
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tratioD, examining witnesses and reducing their de- 
positions to writing. He is empowered to order the 
arrest of the accused, and interrogate him as to his 
guilt. The evidence thus obtained is all written down, 
and forms when duly signed the proces-^erbal^ which 
is then transmitted, with all the papers and docu- 
ments in the case, to the jtige (Tinstrtiction. In each 
arrondissement there is one of these appointed by the 
government, and taken from amongst the judges of 
the civil court, to serve in that capacity for three 
years. In Paris there are (or were) six of these 
judges, or, as we may call them, justices. The Code 
expressly provides, that in the exercise of their func* 
tions as a judicial police, these magistrates shall be 
under the surveiUance of the proturmr gSnSral of 
the cour rcyale. In all cases of flagrant and heinous 
crime they are empowered to act of their own autho- 
rity, precisely in the same way as the procureurs just 
mentioned, but may require the presence of the latter 
to assist them. In other cases, however, they cannot 
proceed without communicating with the procureur^ 
and must act according to his directions. 

It is the duty of the juge dHnstructioUf from time 
to time, and at least once a week, to report his pro- 
ceedings to a ckambre du conseil, composed of three 
magistrates, and if they are of opinion, when the whole 
case is before them, that the accused ought not to be 
prosecuted, they order him to be discharged, or hand 
him over to the correctional police, if they think the 
offence is one that may be dealt with summarily. 
But if they think that he ought to be put upon his 
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trial before a jury, it is the duty of the procureur 
then to transmit the whole of the proceedings to the 
procureur ginSral of the cour royale. This officer 
must, within five days after receiving the case, make 
a report thereupon to a section of the cour rcyale, 
specially constituted for the purpose, who after duly 
considering the matter amongst themselves, finally 
determine whether the accused ought or ought not 
to be put upon his trial. If they decide in favour of 
the former course they remit the case to the assize 
court, and the procureur gSnSrcU draws the indict- 
ment or acte cTaccusation as it is called, which is a 
long and rhetorical instrument, more like the inflamed 
speech of an advocate than a grave judicial document 
in which are detailed all the circumstances attending 
the alleged crime, or, in the language of the Code, ' le 
fait et toutes les circonstances qui peuvent aggraver 
ou diminuer la peine/ It concludes with the words : 

' En consequence N. est accuse d'avoir commis tel 
meurtre, tel vol, ou tel autre crime, avec telle et telle 
circonstance.' 

Such is an outline of the preliminary process 
whereby in France a person accused of a crime is 
brought to trial. And in principle it seems to differ 
little or at all from commitments by magistrates in 
this country, excepting always the important fskct 
that here such commitments are always submitted to 
the scrutiny of a grand jury before the trial can take 
place. There is one kind of proceeding indeed in 
which amongst us the grand jury is dispensed with ; 
and that is where a criminal information has been 
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obtained in the Court of Queen's Bench. But this 
occurs only in the case of minor offences, known as 
misdemeanors— not felonies^and it is never granted 
without first calling upon the accused to shew cause 
to the contrary. He has the opportunity of denying 
or explaining the charge against him by affidavit. 
The whole matter is fully discussed in open court 
before four of the judges, and a strong case must be 
made out by the prosecutor before they will allow 
the usual and ordinary course to be departed from of 
preferring a bill before a grand jury. It is entirely 
in their discretion to grant or withhold the rule, 
that is, order for the information to issue ; and it is 
hardly possible to conceive a tribunal more admirably 
fitted to determine whether the circumstances of the 
case are such as to justify the application. 

The want of a tribunal corresponding to our grand 
jury has been strongly felt and deplored by some of 
the ablest of the French jurists. M. Berenger, the 
author of some valuable treatises on criminal law 
and procedure, says\ that a Jurp d* accusation would 
bestow inestimable advantages; the chief of which 
would be the abolition of secret investigations, which 
are the disgrace of legislation in France. The wit- 
nesses would go before a jury instead of giving their 
evidence in the private room of a jtige dCinstruction. 
The proceedings would be oral and their length cur- 
tailed, and the accused would be relieved firom a 
voluminous mass of documents artfully prepared to 
make out a case of guilt. He adds, that the sup- 
pression of the *jury d'accusation' in 18U8 rendered 

* Dujury tel quit doU etre en France. 
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it necessary almost to double the judicial staff It 
covered France with an army of substitutes, increased 
the number of justices (Juges de premiere instance^ 
and of assistants and deputies of the procureurs gem- 
raux; and in short, so complicated the machine of 
justice, as to cripple and impede all its movementsw 

M. Oudot, in his ThSarie du Jury, fully adopts 
these sentiments, and declares his opinion, that a 
'jury d'accusation' is the sole means of preserving 
innocent persons from accusations the object of which 
is to gratify party spirit and malevolence. Alluding 
to its original institution in 1791, and suppression by 
Napoleon in 1808, he quotes the following passage 
from Berenger: 'On redoutait le jury d'accusation 
comme un obstacle au despotisme, dont on preparait 
les ^l^ments, et cet ombrage qu'il causait doit le 
rendre cher aux amis de la liberty.' 

With respect to the trial jury some modifica- 
tions and changes took place in the provisions of the 
Code between the time when it was published in 
1808 by Napoleon and the revolution of February 1848. 
The system in France was, until the overthrow of the 
monarchy at the latter period, substantially as follows. 

According to the Code no one could discharge the 
office of juror who was not thirty years old, and in full 
possession of civil rights. Persons seventy years of 
age were excused, if they so desired. It is curious 
that in the Code Napoleon the liability to serve as a 
juryman is treated as a privilege or right conferred, 
while with us it, is looked upon as a burden from 
which persons are glad to claim exemption. But the 
explanation of this is, I think, not difficult. In Eng- 
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laud we are so habituated by the experieuee of eeu- 
turies to^the system, that the proceedings are regarded 
almost with indifference, and our faith in the perfect 
fairness of criminal trials is so profound, that it never 
occurs to any one to imagine that he can individually 
advance the cause of justice, or is called upon to 
protect his fellow-countryman, when accused, by serv- 
ing upon the jury that is to try him. We look upon 
the summons to attend as jurymen as a disagreeable 
interruption of our private avocations, being entirely 
satisfied that the prisoner will be justly, as well as 
mercifully, dealt with under the care of the presiding 
judge, whoever may compose the jury. But in France 
this mode of trial was a novelty. It imparted a sense 
of dignity and power to be called upon to adjudicate 
upon questions of life and liberty, and to exercise 
functions which had hitherto been confined to judges 
and parliaments. This raised the participator in such 
a right, not only in his own estimation, but in that of 
his fellow-citizens, and consequently the office was felt 
to be a distinction and an honour. 

According to the Code the right of acting as jurors 
was confined to the members of the electoral colleges 
— that is, those who enjoyed the electoral franchise, 
which was then of a limited nature — and certain other 
functionaries and persons whose status afforded a pre- 
sumptive assurance of respectability and character — 
such as retired military and naval officers, physicians, 
licentiates of law, and notaries. 

The principal changes thatj have been introduced 
into the system since the revolution of February, 1848, 

T. J. A A 
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are contained in the law of the 7th of August in that 
year, and are as follows. The primary lists of jurors 
include all Frenchmen not being employed in domes& 
service, who are thirty years old, and in the possesaoD 
of civil and political rights; but it is an essential 
qualification that they are able to read and write 
And the law excludes bankrupts, and persons who for 
any crime have been sentenced to more than one 
year's imprisonment, except in the case of poiiticai 
offences, where conviction does not entail this conse- 
quence, unless it is so expressly stated in the sentence 
Also state officers, public functionaries, priests, and 
national schoolmasters. Persons of the age of seveotr 
years, and workmen or labourers who live by M^ 
toil, and can prove that the service would be too bur- 
densome to them, are excused if they so desire. The 
primary lists are prepared by the mayors of districts 
and finally made up and completed by the 15th of 
September each year. On or before the 1st of No 
vember each mayor sends his list to the prefect, who 
forms out of them a general list for the departmeo> 
over which he presides. Smaller lists are then made 
from the general one, not by the prefect, but a coid* 
mission consisting of local officers of each district; 
and these, together with a reserve list, are sent bf 
the prefect to the assize courts of his department 
From them, ten days before an assize commences, th^ 
president of the court draws openly by lot the names 
of thirty-six persons, and six supplemental ones, lt\ 
form the jury panel for the assize. i 

Each person thus chosen by lot receives dii 



i 
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notice to attend on a fixed day, but, except in the 
case of extraordinary assizes, or, as we should call 
them, special commissions, no one is obliged to serve 
on juries at more than one assize each year. At the 
time of trial the names are thrown into a box or urn, 
and twelve are ballotted for to compose the jury. 
Both the prisoner and the procureur g6n6ral have 
each the right of peremptory challenge, until only 
twelve names remain; and they are not allowed to 
declare the grounds on which they object to any of 
those whom they challenge ; the words of the law 
being, ' L*accus^, son conseil, ni le procureur g^n^ral, 
ne pourront exposer leurs motifs de recusation K' 
The course of procedure at the trial is as follows ': — 
The president, at the sitting of the court, address- 
ing the jury, says, *You swear and promise before 
God and man to examine with the most scrupulous 
attention the charges which shall be brought against 
iV., and that you will not betray either the interests 
of the accused, nor those of society which accuses 
him; that you will not communicate with any one 
until after the delivery of your verdict (declaration)^ 
nor listen to hatred or malevolence, nor to fear or 
affection ; that you will decide according to the charge 
and the kind of defence, following the dictates of your 
conscience and your sincere conviction, with the impar- 

^ In the above account I have stated the law as it was last 
settled ; but so many and so laptd are the changes that take place in 
France in this fera of revolutions, that it is hardly possible to know 
what institution now exists there. At present (December 1851) 
military despotism seems to have superseded all constitutional liberty. 

' Code <FIngirucii(m Oritn. liv. n. 

AA2 



356 TRIAL BT JURY IN FRANCE, &C. [CS 

tiality and firmness which hefit men who are just vA 
free.* Each of the jurors is then separately called 
upon by the president to take the oath, which he does 
by raising his hand, and saying the words *Je lejwrt 
After the evidence both for and against the prisone 
has been heard, the president sums up the case, vA 
directs the attention of the jury to the principal pobts 
He then submits to them the question which the; 
have to try in the following terms : — 

'Is the accused guilty of having committed the 
crime, with all the circumstances contained in the 
indictment {aete €raceU8€Uian) V 

Or, if in the course of the inquiry, aggravating 
circumstances have been proved which are not men- 
tioned in the indictment, he asks them in addition the 
question : * Has the accused committed the criine 
with such and such circumstances V And if the de- 
fence consists in asserting the existence of a &^ 
which in the eye of the law justifies the deed, he asks, 
' Is such a fact proved V 

The president then informs the jury that if ^ 
majority of them are of opinion that there are extenu- 1 
ating circumstances in &vour of the accused, they are 
to declare it by stating, ' By a majority (we think tbat^ 
there are extenuating circumstances in favour of the 
accused.' The questions for their consideration are 
then given to them by the president in writing, as well 
as a copy of the indictment and original prod^^erid 
and they are told by him that they must vote bv 
secret ballot, and if they find the prisoner guilty by & 
bare majority they must state this in their verdict. 
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The jury then retire to their room under the guard 
of an oiiicer, and choose a foreman^ or chides juris^ 
but, in default of any such choice, the first called into 
the jury-box by lot acts as foreman. It is his duty to 
read aloud to his fellow-jurymen the following notice, 
which is always posted up in the room : 

* The law does not require of jurors an account 
of the means whereby they are convinced. It only 
prescribes to them rules for their guidance as to the 
fulness and sufficiency of a proof: it enjoins them to 
ask themselves, in silence and apart, and seek in the 
sincerity of their conscience, what impression the 
proofs brought against the accused, and those for the 
defence, have made on their reason. The law does 
not say to them, '' You shall take as true every fact 
attested by such or such a number of witnesses ;** nor, 
on the pther hand, does it say, '* You shall regard as 
not sufficiently established every proof which shall 
not consist of such a prods-verbal, such documents, 
such testimony, or such evidence." It puts to them 
only this question, which includes the full extent of 
their duties: ^'Ebve you a sincere conviction?" It 
is essential not to forget that the jury are to concern 
themselves solely with facts; and they fail in their 
duty when they take into consideration the penal 
consequences which will follow upon their verdict. 
Their mission has not for its object the prosecution 
nor the punishment of offences ; they are called upon 
simply to decide whether the accused is or is not 
guilty of the crime with which he is charged.' 

But notwithstanding these words of excellent ad- 
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vice to jurors as to their duty in bringiDg* in a verdict 
it is notorious that they do regard, and are influ- 
enced by, the amount of punishment which the law 
affixes to a crime. Gambac^r^ declared that 'le$ 
jur^ examinent toujours quel sera le r^sultat de 
leur declaration ;' and in a speech in the Chamber of 
Deputies in 1831, M. Barthe said: *0n dit que les 
jur^s ne doivent connaitre que les faits. Devant U 
r^alite toute cette th^orie disparait Lie jury n'ignore 
pas la peine, il la prend en consideration, et plus la 
peine est grand, plus il est difficile avec lin-meme 
pour r^soudre contre un accuse la question qui hi 
est soumise/ M. Guizot also expresses the same 
opinion : ' Je sals que, quand le jury declare un fiut 
crime ou deiit, il pense forcement k la peine qui 7 
est attachee.' But this is by no means peculiar to 
France. It is the instinct of human nature, where 
the feeling of pity is often stronger than that of stem 
duty, and especially amongst the class firom whidi 
jurors in criminal trials are usually taken. The same 
occurs in England, and must be the case wherever 
juries exist. And the knowledge of this fact leads 
to an important practical conclusion. It teaches the 
lesson that penal laws must not be too severe, so as 
to revolt the sense of the people : otherwise they will 
be rendered nugatory by verdicts of acquittal. 

The mode in which the jury vote in coming to a 
decision, is regulated by a law of the 13th of May. 
1886, and is as follows. Each juryman receives in 
turn firom the foreman a slip of paper, marked with 
the stamp of the court, and containing these words : 
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'On my honour and conscience my verdict is ' 

He is then to fill up the blank space with the word 
Yes ! or No ! upon a table so arranged that none of 
his colleagues can see what he writes, and afterwards 
hand the paper closed up to the foreman, who is to 
deposit it in a box kept for the purpose. A similar 
operation must be gone through on the questions 
of whether there are extenuating or aggravating cir- 
cumstances or not ; whether the fact admits of legal 
excuse ; and whether the prisoner was competent to 
distinguish right from wrong when he committed the 
act. The foreman must • next draw out the slips of 
paper and write down the result, without, however, 
stating the number of votes on each side, except 
when there is a majority of only one for a conviction. 
The slips of paper must then be burnt in the presence 
of the jury. 

The cases in which a new trial must, and those 
in which it may be granted, have been already noticed 
in a previous part of the present work^ 

Such is an outline of the jury system in France ; 
and as regards the trial of ordinary ofiences and 
crimes against society, as distinguished from those 
against the state, it seems to have worked upon the 
whole well. But great complaints have long been 
made, and not unjustly, that the influence of the ex- 
ecutive has by means of the prefects, who are its 
creatures, been unduly felt in the selection of jurors. 
Whatever may have been the form of government 
in that country since the Revolution of 1 789 (and 

' See ante pp. 236-237- 
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the changes are almost too numerous to reckon)^ it 
has always been actually ruled by a bureaocracj, 
which radiating firom the metropolis as a oommon 
centre, spreads like a net-work over the provinces^ 
and is in immediate and direct dependence upon the 
state. But even the degree of interference hitherto 
exercised does not satisfy the present ruler of France. 
In a pamphlet recently published, which is supposed 
to have been written with the sanction, if not by the 
direction, of Prince Louis Napoleon, the author de- 
clares that the system must be pushed still fiuther. 
He says : — 

* We loudly and at once proclaim that the cause 
which has overturned everything, constitutions and 
governments, is the predominance of parliamentary 
power, and the neglect of the part which executive 
authority has played and must ever play in France. 
That part is the primary condition of our national 
existence, and it cannot be overlooked in our political 
institutions. The constant tendency of royalty in 
France has been to introduce unity in all things, in 
the territory, in the organization of the clergy, in the 
judicial body, in the administration, in the army, in 
the laws» and to subject everything, in different de- 
grees, to its direction and to its authority.' 

Juries have not escaped the effects of this all- 
absorbing spirit of state-meddling, and the conse- 
quence is, that they have been generally found pliant 
instruments to achieve victory for the ministry of the 
day, in political prosecutions. Every Englishman must 
have been struck by the fiusility with which verdicts 
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against the press have been obtained in France, so 
that even before it was laid prostrate and trampled 
upon by the iron heel of military despotism, its liberty 
was in constant jeopardy. It was strange to see the 
people so eagerly seconding, by convictions, the efforts 
of government to silence journals which were hostile 
to its policy. This very year (1861) a French jury 
found a verdict of Guilty against a writer for advo- 
cating, in an argumentative article, the abolition of 
capital punishments ! 

On the occasion of the conviction of the news- 
paper called the EvSnementy one of the other French 
journals, the Presse^ thus wrote on the 15th of Sep- 
tember, 1861 : — 

'The Evinement appeared yesterday before the 
Court of Assize of the Seine, presided over by M. 
Ferrot de Chezelles. The EvSnement was suspended. 
The responsible editor was condemned to nine months* 
imprisonment, and 3000 francs fine. The author of 
the article, M. F. Victor Hugo, was condemned to 

2000 francs fine, and nine months' imprisonment 

The Ev6nement will have four of its editors in prison ! 
Where will the Government stop in this path ? It 
will not stop — it cannot. The BS/arme has been con- 
demned ; the Peuple has been condemned ; the Vote 
Universd has been condemned ; the Presse has been 
condemned; the SUcle has been condemned; the 
BipubUque has been condemned ; the AssefnblSe Na- 
tional only escaped condemnation by submission. 
And then came the turn of the National, of the Ordre, 
of the Crazette de France, of the Journal des DSbats, 
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and of the Union Compression is a ball which runs 

down an inclined plane. It is not journals which are 
prosecuted, but the liberty of the press. The journals 
which now applaud or are silent will find this, but it 

will then be too late In a short time we shall be 

obliged to employ as extracts from inviolable writers 
(alluding to a quotation given firom a pamphlet by 
Prince Louis Napoleon in 1884) what we dare not 
write ourselves. Such is the state in which the 
liberty of the press stands in France on the 15ih of 
September, 1851.' 

To this it was plausibly answered that the convic- 
tions only proved that the journals were unpopular 
with the public. The Journal des Debuts said, ^ It 
is useless to conceal the fact — we are not popular. 
Public opinion is in one of those periods of reaction 
which generally follow popular commotion; the ex- 
perience and the fear of disorder generally compel it 
to such extremes. We have no doubt that under the 
last monarchy the newspaper articles such as are now 
most severely punished would have been acquitted by 

the jury It is from the great mass of society that 

our judges are taken. It is not the speech of the 
public prosecutor that produces the condemnation of 
a journal ; it is the feeling which is abroad. That feel* 
ing is now against us.' But in the time of the French 
monarchy verdicts were given against the press which 
could never have been obtained in England since 
the Revolution of 1689 ; and this is only to be ex- 
plained on two grounds : first, that the government 
has influence in the selection of jurymen; and, 
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secondly, that freedom of political discussion is neither 
properly understood, nor sufficiently valued in France. 

Such unhappily is that country. With Freedom, 
Equality, and Fraternity on her lips» she is at heart 
servile, and worships the idol of power if it only 
bears a dazzling front, and flatters the national vanity 
by display and parade. Let one of her own jurists 
describe what was her real state in 1818, notwith- 
standing her constitutional charter and liberal insti- 
tutions; and there is no reason to believe that it is 
in any degree improved since then. M. Berenger thus 
writes : — 

' Nous nous somnes contentes de placer un magni- 
fique frontispiece devant les d^combres du despotisme; 
monument trompeur, dont I'aspect s^duit, mais qui 
glace d'effroi, quand on y p^nStre. — Sous des appa- 
rences liberales, avec les mots pompeux des jur6s, des 
d^bats publics, d'independance judiciaire, de liberty 
individuelle, nous sommes doucement conduits a Tabus 
de toutes ces choses et au m^pris de tons les droits : 
une verge de fer nous tient lieu de b&ton de justice \' 

The especial want of France is to become habitua- 
ted to the great Anglo-Saxon principle of self-govern- 
ment. A Grerman writer, in an able review of the 
jury system lately introduced into his own country, 
contrasts England with France in this respect, and 
says, emphatically ^ ' True freedom such as we mean 
has its home in England, and finds in its self-govern- 

' De la Justice Criminelle en France, 1818. 
' Gneist, Die Bildung der GeschtoomengeriehU in Deutsehland, 
(Berlin. 1849). 
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ment its immediate development ; it is there that the 
whole liberty of the nation is built up out of a sjsiem 
of separate liberties;' and he points out that the Gr«r- 
roan character has many close affinities to the En^i^ 
in its feeling of brotherhood and local and fiunilj 
attachments. 

In France there is no civil jury. It has been pro- 
posed and deliberately rejected. 

In 1790, when the whole subject of an organic 
change in judicial proceedings was under the con- 
sideration of the Constituent Assembly, the question 
of the introduction of jury trial in civil actions was 
brought forward and fully discussed. Thouret, who 
acted as the reporter of the committee on that occasion, 
was strongly opposed to the project, and declared that 
it would jeopardize the existence of trial by jury alto- 
gether. In this he was warmly supported by Regnier, 
who said, that if they established it they would expose 
themselves to the reproaches of future ages, by decree- 
ing a principle of which the execution was imprac- 
ticable. Robespierre, on the other hand, advocated 
its adoption— chiefly as a means of counteracting what 
he called the aristocratic spirit which was beginning 
to display itself. The Abbe Siey^s had a plan of his 
own in favour of the scheme, and this he proposed to 
the Assembly, but without success; and the project 
was almost unanimously rejected. 

In 1793, during the sitting of the Convention, 
H^rault de Sechelles presented the report of the com- 
mittee which had, like that of the Constituent Assem- 
bly, been appointed to take into consideration judicial 
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refomi, and they declared that they were adverse to 
the institution of the jury in civil causes. Barr^re and 
other speakers opposed this view, and spoke in favour 
of its introduction ; but Robespierre now gave it only 
a faint support^ and proposed that the question should 
be adjourned. Couthon called the idea of the jury in 
civil cases merely a fine dream, and caricatured the 
system as absurd and impracticable. The matter was 
again referred to the committee, and H^rault de 
S^helles afterwards at some length explained the rea- 
sons which induced himself and his colleagues to reject 
the proposal ; and which will be more fully noticed 
in the last chapter of this work. The result was^ that 
the Convention adopted the view of the committee, 
and, in accordance with it, enacted that a number of 
judges should be appointed for the trial of civil causes 
under the name of public arbitrators. I am not aware 
that the subject has been again revived ; but since the 
Revolution of February 1848, a proposal was made 
in the Assembly to submit questions hitherto dealt 
with summarily by the correctional police, to a jury 
trial ; but this plan met with little &vour, and was 
rejected. 

Section II. J%e Jury in other parts of the Continent. 

Trial by Jury in criminal cases was introduced 
into Belgium in 183U, at the time of the revolution, 
when that country separated from Holland. It is 
based upon the provisions of the Napoleonic Code. 
In Holland the system does not exist. 
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It was introduced into the kingdom of Greece in 
1834, and is expressly retained by one of the articles 
of the new constitution granted in 1843. 

In Portugal it was partially adopted in 1832, and 
more fully developed by a law of 1837. In 1 838 tiie 
number of the jury was limited to six. In 1840 fresh 
modifications were introduced. The verdict wheth^ 
of acquittal or conviction must be that of two*thirds 
of the jury at least, but it is the duty of the judge, if 
he thinks it incorrect, to annul it^ and refer the ques- 
tion to another jury. 

Trial by jury was established in Geneva by a law 
of the 12th of January, 1844. The system there has 
this peculiarity, that the law recognizes a distinction 
between a verdict of guilty * under extenuating cir- 
cumstances,' and one with the words ^ under very ex- 
tenuating circumstances.* The effect of either is to 
prevent the sentence of death or imprisonment for 
life from being passed; and of course in the case of the 
latter verdict the punishment is slighter than when 
the former is returned. In 1844 a person was tried for 
housebreaking and stealing, and two questions were 
put to the jury : first, whether the prisoner had himself 
stolen the articles ? secondly, whether he was the ac- 
complice of some person unknown who was the actual 
thief? The jury answered the first in the negative and 
the second in the afiirmative, adding, ^under extenuating 
circumstances.' The court thereupon sentenced the 
prisoner to five years' imprisonment. He appealed to 
the cour de cassation^ on the ground that the second 
question ought not to have been put as he was not 
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charged as an accomplice in the indictment, and the 
court set aside the verdict. He was then tried before 
another jury, who found him guilty of having stolen 
the property of the prosecutor * under very extenuating 
circumstances," and the court, although they had 
sentenced him to five years' imprisonment when he 
had been convicted only as an accomplice, now sen- 
tenced him to three years' imprisonment when con- 
victed as a principal, because the second jury had 
accompanied their verdict with the last mentioned 
words. 

When the court are unanimously of opinion that 
a verdict of guilty is wrong, they have the power of 
annulling it, and remitting the case to be tried by a 
fresh jury. The prisoner may also appeal to the cawr 
de cassation^ not upon the merits, but upon questions 
of informality or defects vitiating the trial. 

In Sardinia jury trial has been lately introduced ; 
and on the 23rd of May, 1850, the archbishop of Turin 
(M. Franzoni), who refused to appear, was tried and 
found guilty by a jury of an offence against the respect 
due to the laws, by publishing a circular in which he 
ordered the clergy not to recognize the jurisdiction 
of the secular tribunals. 



CHAPTER XVI. 

INTRODUCTION OF TRIAL BY JURY INTO THE 
CRIMINAL PROCEDURE IN GERMANY. 



Sbction I. System of Criminal Procedure wMeh Trial 
by Jury woe intended to supersede. 

BEFORE detailing the change which has taken 
place in the judicial system of Germany by the 
recent introduction of trial by jury, I think it will be 
interesting and useful to give an account of the mode 
of criminal procedure which it was intended to super- 
sede. It is thus only that we can fully appreciate the 
evils of which it is the appropriate remedy, and the 
yearning desire for its adoption which has long been 
felt and expressed by the ablest and most influential 
of the German jurists. The subject has occupied the 
minds of profound thinkers and writers in Germany 
for many years, and it woidd be hardly an exagge- 
ration to say, has produced what may be called a jury 
literature. The works with which I am most fiuniliar, 
and of which I have in the present chapter chiefly 
availed myself, are those of Welcker', Mittermaier', 

' Staat9'Lexieon^ Vol. vn. Art. Jury. 

' Die JkUndliehkeit dis Oeffmilichkdt und da$ Ge9chwomen^ 
riehi (1845). Mittennaier is professor at Heidelberg^ and one of 
the most distinguished jurists and writers in Germany. The above 
work is a storehouse of valuable learning in the criminal prooeduie 
of different countries. He has announced for publication a new 
work on the subject, which I regret has not appeared in time for me 
to make use of it. 



XVI.] CHIMIN AL PROCEDURE IN GERMANY. 369 

Gneist^ and Goetze^ 

It appears that criminal processes not very dis* 
similar to our own were not altogether unknown in 
Germany before the introduction of the jury system 
properly so called into the Rhenish provinces in 
1798. We find several instances of ofiences tried 
before a court consisting of a presiding officer and 
a certain number of burgers summoned for the 
occasion. And it is remarkable that the number of 
these burgers was most frequently twelve. Thus a 
Swabian ordinance of the year 1562 declared, ^that 
the burgomaster and council of the four judicial dis^ 
tricts should summon so many ^^ jurymen" {uriheUer\ 
as that each court might be provided with twelve 
good and fit {tiichtigen) jurymen.' In Emmendingen 
the tribunal was composed of twelve persons, the 
headmen of the surrounding villages. In Oppenau 
and Oberkirch the burgers chose a number of their 
fellow-citizens to act as jurymen for a certain period, 
and these were known by the name of Twelve-men, 
{z7volfer\ because that was the number required to 
constitute a court. 

Welcker gives us the record of a criminal trial 
at Durlach, in the grand duchy of Baden, in 1748, 
where one Pfeiffer sat as president, and twelve citizens 
as jurymen, or blutrichter as they are called. The 
prisoner^ who was charged with theft, was defended 

' Die Bildung der Getehwcmengerichte in DeutscMand (Berlin. 
1849). 

^ Ueber die Preu8$iichen Schfourgerichte und deren B^orm 
(Beriin. 1851). 

T.J. BB 
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by an advocate, and at the dose of the case the 
public were excluded from the room where the pro- 
ceedings took place, and the door was closed while 
the jurors gave their votes. These however were 
not confined to the question of innocence or goilti 
but embraced the punishment to be suffered, if thej 
were satisfied that the accused was guilty. This was 
the case in the present instance, and ihe votes of each 
of the twelve jurymen or judges is recorded, together 
with the reasons which influenced the sentence for 
which he voted. The roasons wero different, but the 
sentence was unanimous — and it was — ^Death. 

Sometimes the number of jurors was twenty-fouTi 
as in Hauenstein, to whose inhabitants an old charter 
of 1442 secured the right of * being tried in sJl cases 
by a court consisting of their equals, and by no 
stranger.' In Friburg the tribunal was composed of 
thirty burgers, of whom six were town-councillors, 
and twenty-four masters of guilds or companies. 

Many of the popular courts continued until ft 
recent period. Thus in Constance the mode of trial 
by burgers was suppressed by an imperial ordinance 
of Austria in 1786. It ceased at a still later period 
at Offenburg, Gengenbach, Zell» and the district of the 
Hammersbach Thai. And at Uberlingen, the town- 
councillors in a body, presided over by the syndic or 
mayor, acted as a jury in criminal cases until the 
end of the German empire in 1803. 

Publicity was another important feature of these 
tribunals. They were often held in the open air, virith 
the blue vault of heaven their only canopy, which 
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seems to have been the judgment-hall amongst the 
Israelites of old. 'And Deborah, a prophetess, the 
wife of. Lapidoth, she judged Israel at that time. 
And she dwelt under the palm-tree of Deborah be- 
tween Ramah and Bethel in Mount Ephraim: and 
the children of Israel came up to her for judgments' 
The femous Vehmgericht of Westphalia was in like 
manner held under an old tree in the open air, but 
no strangers were permitted to approach the myste- 
rious precincts. Indeed this custom of judicial sittings 
sub diOf continued, according to Welcker, to exist in 
many places in Germany until the beginning of the 
present century*. 

The opposite system to that which we have just 
considered, where citizens are entitled to be tried in 
open court by their peers, chosen out of the whole 
body of the community, is one in which the process 
of investigation is secret, and life and liberty depend 
on the sentence of a judge or judges appointed by the 
state, and removable at the pleasure of the sove- 
reign. This engine of tyranny and oppression gradually 
superseded in Germany the old popular judicature, 
and the struggle there has been to restore what was 
thus losty and re-establish it with the improvements 
suggested by the example of those countries where a 
more enlightened civilization prevailed. England has 
chiefly supplied the model for imitation in this respect, 
and to her the nations of the Continent have looked 

' Judges iv. 4, 5. 

' See Zentner^ Dm GetchtoomengerickU and StaatS'Lexieon^ 
vn. 693-4. 

BBS 
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when engaged in the great task of judicial refonn. 
We complain amongst ourselyes, and justly, of the 
abuses which have crept in and deformed our courts 
of equity and law. We groan beneath the eyils of 
Chancery chicane, and are indignant at the costly 
firivolities of special pleading. These have, in the 
course of ages become such, as to amount in nuiny 
cases to a positive denial of justice ; and the recoil in 
the public mind is such as to threaten the t^ ex- 
istence of our legal institutions. But let us not too 
sweepingly or hastily condemn. Let us see the nature 
of the criminal procedure under which GermaoT 
suffered, and thankfully contrast with hers our own 
happier lot. 

It need be no matter of surprise that the Germans 
should ardently desire a change in their mode of coo- 
ducting criminal inquiries. Amongst them a pro- 
longed system of moral torture was, and still is, except 
where the jury trial has been introduced, resorted to 
with the professed view of extracting a confession of 
guilt from the accused ; the consequence of which is 
that the unhappy prisoner, against whom no crime 
has yet been proved, remains for years in prison, 
subject to all the appliances which perverted inge- 
nuity can devise to induce him to criminate himself. 
Worn out by harassing examinations, which are con- 
ducted by officials who visit his cell at all hours of 
the day and night, and who scruple not to employ the 
most disgusting tricks to entrap him into admissions; 
his brain reeling with fright at dressed-up appa- 
ritions, or the sudden sight of a bleeding corpse or 
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mouldering remains, and his mind weakened by soli- 
tary confinement, he not unfrequently prefers death 
upon the scaffold, and seeks by a false confession to 
escape the horrors of his protracted trial*. 

The following is the account which Feuerbach, 
one of the most accomplished jurists of Germany, 
gives of the mode of criminal procedure there ^: — 

* The accused is separated from his judges ; they 
see him not; they hear him not; only through the 
medium of third persons does his voice and the cry 
of his defence reach them. They hear not the wit- 
nesses who speak for or against him ; the living words 
of his lips must first be reduced to the cold form 
of a written record before they can touch the feelings 
of those who have to pronounce his doom. The inves- 
tigation itself is as mysterious fi*om the beginning to 
the end as is the ultimate decision. Without support, 
without an advocate, the accused stands alone before 
the inquisitor, who has, perhaps, already condemned 
him in his heart, who puts forth all his strength to 
prove him guilty, because his reputation is enhanced 
by the number of convictions he can obtain. The law 
indeed prescribes that the officer shall deal impar- 
tially to discover innocence as well as guilt ; it forbids 

* If any one wishes to see with what burning indignation 
Gennan writers speak of the secret inquisitorial system in the 
criminal jurisprudence of their country, let him read the article on 
tbe Jnry by Welcker, a jurist of considerable repute, in the StaaU^ 
Lexicon. The style^ however^ is by no means attractiye. The sen- 
tences are of suffocating length, and the constant accumulation of 
epithets gives the whole an air of rhetorical exaggeration. 

' Betracht uber dof Getehwamen^erieht, 
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him to use any stratagem which may entrap the 
innocent, or extort by compulsion what ought to be 
only a voluntary confession, and to record everythii^ 
faithfully, without addition, omission, or alteration. 
But what are laws whose requirements are not ful- 
filled ; which the honest need not, and the dishonest 
transgress with impunity? The notary, when he is 
there, is generally a dependent creature, who puts 
down what the inquisitor bids him write ; the accused 
lets the one say, and the other write, what they please, 
either from fear, or because in his ignorance he does 
not suspect the importance which the judge may 
attach to a circumstance more or less. In order to 
subject the inquisitor to a species of control, some- 
times two or more assessors are appointed, who, how- 
ever, for the most part, hardly know why they accom- 
pany him ; and, after all, do nothing more than add 
their signatures to the copy of the examination. 
Thus the whole process has a veil of dark suspicious 
secrecy. Out of his lonely cell the prisoner is led to 
the equally lonely examination chamber — ^that work- 
shop where the arrows are forged which are directed 
against liberty and life. Except by special favour he 
neither sees nor knows who are his accusers; nor 
does he see the witnesses against him except when 
they are suddenly confronted with him in order to 

induce a confession Our ancestors often saw a 

criminal brought before the tribunal of justice in the 
morning, and hanging on the gallows a condemned 
malefactor in the evening. But we regard it as a model 
of speedy justice if the proceeding is finished at the 
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end of half-a-year ; nor are our feelings shocked if the 
accused lingers in prison for two years — and how 
often is it not much longer during the inquiry^ ? Our 
rules of process have imposed heavy weights upon the 
course of investigation, which impede, if they do not 
absolutely prevent it» from proceeding accurately and 
straight. 

* Every circumstance, no matter how unimportant^ 
with reference to the main point of the inquiry, must 
be traced out in all its accidental turnings and windings 
before the examining judge ventures to declare the 
process closed A second mode adopted for pro- 
tecting innocence from danger is the most anxious 
limitation of the proofs of guilt. Where no ordinary 
understanding using the utmost caution entertains a 
doubt, there the judge must still doubt when the 
question is whether he shall pronounce a malefactor 
guilty. As if the conclusion at which the mind 

' In the case of 2388 penons arrested and subjected to judicial 
intenro|{atories in the Dachj of Baden, in the year ji837, the periods 
of inquiry (that is trial) respectively were as follows: 

4 months in the case of 995 persons. 

6 274 „ 

8 327 „ 

10 228 „ 

12 179 « 

14 161 

16 68 „ 

18 36 „ 

20 36 „ 

22 66 „ 

24 6 „ 

A still longer period 33 „ 



2388 



19 
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arrives as to the fact of a crime having been com- 
mitted, rested upon proofs different from those which 
establish any other historical fact, the fiill legal proof 
of guilt is made to consist entirely of certain specified 
presumptions, which afford no more certainty than 
evidence which is excluded. Thus the conviction of 
an offender (independently of the separate proof of 
the corpus delicti {Thatbestand)) depends upon his 
having been fool enough to perpetrate the deed before 
the eyes of at least two unexceptionable witnesses, or 
upon his weak and good-natured readiness to accuse, 
or (according to the English expression) criminate 
himself by his own confession.' 

In the passage just quoted Feuerbach alludes to 
the factitious value given in Germany to diflferent 
kinds and degrees of evidence. Witnesses are divided 
into two classes, sufficient, and insufficient or sus- 
picious ^ The latter are persons under the age of 
eighteen, accomplices, the injured party, informers, 
except such as are officially bound to inform, persons 
of doubtful character, and persons in any way con- 
nected with or hostile to the party affected by their 
testimony. Children under eight years of age, and 
persons directly interested in the result of the trial 
are incompetent witnesses. 

So far the classification is not open to much ex- 
ception. But mark the absurdity which folloiR^ ! The 
evidence of two sufficient witnesses, that is, witnesses 
who do not fall within the category of suspicious, or 

' See the interesting preface by Lady Duff Gordon to her trans- 
lation of Feuerbach's Criminal TriaU* 
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incompetent, is taken as proqf; that of one sufficient 
witness as half proqf . The testimony of two sus- 
picions witnesses, if agreeing, is considered equal to 
that of one sufficient witness. A confession made 
before two sufficient witnesses in the absence of the 
judge is only half proof, and requires to be confirmed 
by other evidence. And these rules are applied with 
mechanical regularity to all the complicated and 
difficult questions connected with the discovery of 
crime. 

Thus we see a kind of arithmetical calculation 
made to usurp the place of moral probability, and 
technical rules substituted for the exercise of the 
reasoning faculties. The degree of conviction which 
a particular class of proof is d priori assumed to in- 
spire, is expressed by a formula, which is acted upon 
without reference to the real effect produced upon 
the mind. It is like throwing evidence respecting 
an alleged murder into a machine, and then deciding 
whether it has been committed or not, according to 
the result that comes out. It is a consequence of 
this mode of procedure, that in Bavaria and most 
other German states a prisoner is not executed until 
he has confessed his crime. This seems to me to be 
one of the severest censures upon the system, for it 
implies that those who uphold it have little confi- 
dence in the efficacy of their rules as to proofs and 
half proofs for discovering the truth. They there- 
fore endeavour to obtain assurance from the lips of 
the accused himself But the means by which they 
extort this are such as to deprive it of half its value, 
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and often render it the most unsafe species of evidence 
to rely upon. 

But it is not in Germany alone that the system 
has prevailed. It was in full force in France under 
the old inquisitorial process which preceded the esta- 
blishment of the jury there. And the reason seems 
to be that in both countries the people had nothing to 
do with the administration of justice, which was left 
wholly to officials and a professional class. Casuistical 
subtlety was thus brought into play, and the theories 
of the closet were applied to the ever-changing cir- 
cumstances of &ct. 

If we contrast this artificial and unreal method of 
dealing with evidence with the practice of our own 
courts, we shall Bee at once how enormous is the ad- 
vantage of the latter. The jury are fettered by no 
rules whatever in considering the effect and weight 
of the evidence they have heard, but have simply to 
determine whether or not they are convinced by it. 
For this no juridical refinements are needed ; indeed, 
here they can properly have no place ; but each in- 
dividual must satisfy himself by the aid of his own 
common sense, whether the proof is such as to leave 
no reasonable doubt upon his mind. We have indeed 
rules — and some of them arbitrary and unreasonable 
— ^for excluding evidence from the consideration of 
the jury, but none which prescribe the amount of 
belief which evidence when once admitted must 
produce. 

Let us now look at the practical working of the 
Grerman system, and cite a few instances of recent 



XVIi] CRIMINAL PROCEDURE IN GERMANY. 379 

occurrence. Some years ago a highway robbery and 
murder was committed on the road leading from 
Cassel to Fulda» and a poor schoolmaster was taken 
up on suspicion of being the assassin. He was thrown 
into prison, and after he had been there wearied by 
solitary confinement, interrupted only by attempts to 
extort from him an avowal of guilt, suddenly in the 
dead of midnight there appeared before him a figure 
like a ghost, in a sheet stained with blood, which with 
awful threatenings commanded him to confess. The 
horror-stricken wretch obeyed, and upon the strength 
of that confession he was condemned to death. Before 
however the sentence was executed, the real murderer 
was discovered, and the life of the innocent man was 
saved. But it was too late : he left his prison indeed, 
but it was only to become the inmate of a madhouse. 
The ghost had been dressed up by the authorities 
for the occasion, and they no doubt prided themselves 
upon the success of their stratagem, until the Pro- 
vidence of God revealed the truth ^ 

Again, in the month of February, 1830, a Danish 
ambassador, named Von Qualen, was found dead in a 
garden at Cutin, in the duchy of Oldenburg, and the 
snow on the ground was covered with blood fi'om his 
body. The surgeons who examined it at first were 
of opinion that death was caused by a fall, but after- 
wards they thought he had been murdered. Two 
servants of the deceased, both of whom had hitherto 
borne unimpeachable characters, were arrested, al- 
though there were no tangible grounds of suspicion 

^ AnnaUn der Kurhea, Criminal Juttiz. 
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against them. During six long years they remained 
in prison, and in that time had to tmdergo upwards 
of eighty examinations, which when taken down filled 
six thousand pages. At last the Faculty of Jurists, to 
whom the case was referred, pronounced their judg- 
ment, which was, that *not only the accused were 
to be released, as entirely innocent, but their claims 
to compensation for their long imprisonment were 
expressly reserved to them.* Against this judgment, 
however, the public prosecutor appealed, and the two 
victims, who had been in the meantime set at liberty, 
were again incarcerated. In 1837 the Court of Appeal 
at Oldenburg gave judgment in the case; and as 
regarded one of the accused, confirmed the decree of 
the Faculty of Jurists ; but condemned the other to 
pay the costs of his maintenance in jail, and half the 
expence of the process against him' ! Well may 
Welcker, when narrating this instance of prostituted 
justice, indignantly exclaim: *And until the eighth 
year, — Yes ! I say, until the eighth year, in Grermany — 
the Germany of the nineteenth century — ^in the ordi- 
nary course of law, could such a criminal process — 
such a frightfal martyrdom of inquiry — continue 
against these hapless and innocent men*!' 

He mentions also a case that occurred in recent 
times in the Grand Duchy of Hesse, where, after the 
ordinary means employed to bring about a confession 
had failed, the magistrate caused the back of the 
accused to be seared with a hot iron, and after having 
allowed him to satisfy his famished appetite with salt 

* Bauer's Stra/reehUfalU^ n. ' StaaU-Lexioon^ vn. 709. 
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food he deprived him of water wherewith to slake 
his raging thirst. This however was carrying the 
system too far, and the official who had thus exercised 
his diabolical ingenuity 'to discover the truth/ was 
dismissed from his post^ 

In the year 1830, a person named Wendt> living 
at Rostock, in the Duchy of Mecklenburg, was accused 
of poisoning his mother and his wife, and of attempt- 
ing to poison his mother-in-law and several other 
persons, and also of arson. In 1834, the Faculty of 
Jurists at Gottingen acquitted him of the first charge, 
but found him guilty on the others, and condenmed 
him to be broken on the wheel. The case however 
was referred to a similar faculty at Heidelberg, who 
in 1836, with precisely the same materials before them, 
pronounced him innocent of all the crimes except 
that relating to his wife, about which their judgment 
seems to have been equivalent to a verdict of 'not 
proven;' and with respect to that they ordered him 
to pay the costs of the proceeding. On appeal to the 
Supreme Tribunal at Parchim, that court, in 1838, 
declared him innocent on aU the charges, and re- 
versed the decision of the Heidelberg jurists as to 
costs. In 1839, a prisoner under sentence of death, 
confessed that he was the perpetrator of the crimes 
of which Wendt had been accused, and of which he 
was the victim; for the long-protracted trial de- 
stroyed his health and reduced him to beggary ^ 

' Welcker qaotes as his authority Demme's Annalen, viix. 162. 
' Demme's Neue Annalen, 



382 CRIMINAL PROCEDURE IN GERMANY. [CH. 

Sbotion II. IfUrodueHon of the Jury JVial in Criimmi 

Caaes, 

When the French during the war of the reTo- 
lution made themselves in 1798 masters of the pro- 
vinces bordering the Rhine, they introduced there 
trial by jury in criminal cases, which had been 
established in France by a decree of the Constituent 
Assembly, on the 16th of September, 1791. The in- 
stitution took vigorous root, and flourished so as to 
outlive the ephemeral possession of the soil by the 
invaders. At the close of the war part of these 
provinces were united to Prussia, where the old 
system of judicature prevailed. The hatred felt 
throughout Germany at the French name was at this 
period intense, and the people were anxious to obli- 
terate all traces of the military inundation whidi had 
swept over them, and to restore the old landmarks of 
Grerman nationality. Prussia therefore looked with 
no favour upon a tribunal which was the ofl&pring of 
French domination, but the inhabitants of the Rhine- 
land clung to it with the affection of men who knew 
by experience the benefits it conferred. The govern- 
ment now adopted a wise course. They appointed a 
commission of five persons, well qualified for the task, 
two of them natives of Rhenish Prussia and three of 
Prussia Proper (the latter members of the Supreme 
Court at Berlin), who were thoroughly to investigate 
the practical working of the system, and ascertain by 
personal inquiry what were the views and wishes of 
the inhabitants of Rhenish Prussia on the subject. 
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After a long and deliberate inquiry, the Commissioners 
made their report in 1819» and they were unanimous 
in Cetvour of the continuance of the jury trials The 
Prussian government acquiesced, and the institution 
was preserved as it exists at present. An exception 
however was made that same year in the case of trials 
for political offences, which Were removed from the 
cognizance of a jury ; and this no doubt was a serious 
encroachment upon the rights which it is the object 
of the system to secure. 

The other provinces of the Rhine, such as Rhenish 
Hesse and Bavaria, also retained the same mode of 
trial, and their attachment to it has increased with 
time. In the words of Welcker, ' they cling to it as 
firmly as to their religion'.' 

In Prussia Proper, the political convulsions of 
1848 led to the grant of a constitution, which was 
proclaimed on the 5th of December in that year, and 
it contained the promise that jury trial should be in- 
troduced into the courts of criminal justice. This 
promise was fulfilled by the promulgation of a law on 
the 3rd of January, 1847, which established the new 
system, and regulated its mode of action by a number of 
provisions taken chiefly without any material variation 
from the Code Napoleon. The qualifications of jurors 
were made to depend upon a certain rate of assess- 
ment to taxes, or the presumed possession of a certain 
intellectual capacity. The latter included attorneys 
and notaries, professors, physicians and surgeons, and 

* Gutachten der konigh preua. immediai justiz commimon iiher 
doi C^uehwarengeriehi. 1819. 

* StaaU-Lexiean, vn. 7^* 
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all official persons who have property to the amount 
of 500 thalers, or are immediately nominated b; the 
king. Every juryman must be at least thirty years 
old, and in the full enjoyment of ciyic rights ; and he 
must also have resided a year in the district for which 
the list is made up. 

The lists are prepared by proper officers in Sep- 
tember every year, and are then for three days open 
to public inspection. The objections to any names 
must be made within the same period, and are de- 
cided upon by the persons who prepared the particular 
lists. These are then submitted to the president of 
the ministry, who out of them frames smaller lists for 
each jury district. He chooses sixty names for every 
assize, and these are reduced to thirty-six by the pre* 
siding judge, not however in the way of selection, but 
by ballot, while the public prosecutor and the pri- 
soner have each the right of rejection or ' challenge,' 
to which the only limit is that twelve must be lefl. 

It would occupy too much space to detail all the 
minute regulations of the law of the 3rd of January, 
1849, establishing the jury trial in criminal cases 
throughout the Prussian dominions. And it is the 
less necessary to do so, as many modifications are 
already projected, the suggestions of both theory and 
experienced It will be sufficient here to state gener- 
ally» that there is no jury of accusation corresponding 
to our grand jury, and that the number of the trying 
jury is twelve, who may give a verdict by a majority* 
If, however, the numbers are seven to five the judges 
who preside at the trial must decide it themselves 

^ See Gneist, Die BUdung der Crtschtcoreng, in DeuUeUand, 
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according to a plurality of opinions \ And where the 
jury are unanimous in a verdict of guilty, but the 
court is satisfied that they are mistaken, it may annul 
the verdict and order a firesh trial. But if the same 
verdict is returned a second time it is final. 

By a law of the 16th of April, 1851, political 
offences were withdrawn from the cognizance of juries 
in Prussia. 

The jury system in criminal trials was adopted in 
Bavaria and Hesse in 1848. In Wurtemberg and 
Baden in 1849. In Austria at the beginning of 1850 ; 
and the first trial by jury took place at Vienna in the 
autumn of that year. In Hanover and many of the 
smaller states it either has been already, or is about 
to be introduced. 

Eagerly as trial by jury was demanded in Germany, 
and gladly as the concession has been received, ex- 
perience has already proved that institutions, like 
trees, when transplanted do not flourish with the 
same vigour as when growing in their native soil. 
An ordinance cannot supply that which usage and 
habit alone can give. The effective working of a 
system like the jury depends in an especial manner 
upon circumstances which cannot be made the subject 
of legislation ^ It takes its colouring and complexion, 

' So tritt das Gsrieht $$lbst in Berathung und enUehetdet naeh 
SHmmenmehrheit uber den wm den Gesehtcorenen nur mit ein/aeher 
MehrheitfeitgesteUten PunkU § m. der Yerordn. 3 Jan. 1849. 

' Die blotse Einfahrung neuer liherctUn Formen und die Nach- 
ahmung gerichtlicher Binrichtungenjiremder Lander nieht kinreieht^ 
wenn dieee Formen nichi in den Sitien dee Volkee wurzeln und ihre 
belebende Kraft dureh gewiete Zuetande erhalten. Mittennaier, Dis 
Miindlichkekj &c. p. ^5* 

T. J. C C 
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and indeed all its vitality, firom the intellectual and 
moral character of the people, in whose hands it is 
placed as a plastic instrument for good or eyiL And 
the character of a nation is the growth of ages in- 
fluencing much more than influenced by institutions 
adopted from without. I by no means say that there 
is anything in the German mind antagonistic to a full 
and fair development of all the advantages of the juij 
trial But time alone can shew whether this is so or 
not. The danger I think is, lest in their love for 
* theory and passion for the ideal, they become too 
impatient of defects which ought to be remedied, not 
by the abstract rules of philosophic principle, but the 
homely suggestions of practical experience. More- 
over, many questions of difficulty must of necessity 
arise which will make the (rermans at first dissatisfied 
with the tribunal. The province of the jury and that 
of the judge may be clearly defined on paper, but this 
will not prevent collisions from occurring, from time 
to time, between them, which will engender a i^irit of 
opposition, and cause the people to look upon the 
latter with suspicion and mistrust. Juries will now 
and then return absurd verdicts, which will tend to 
bring the institution into contempt. Some instances 
of these have already happened, and are noticed bj 
Goetze, vice-president of the royal Supreme Court at 
Berlin, in his short treatise, published last year, 
XJeber die PreusHschen Schwurgerichte und deren 
Btform. It would be easy to match such cases bj 
similar blunders on the part of English juries; but 
here we make allowances as for the faults of an old 
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friend, and their occurrence hardly excites more than 
a passing smile. We know that they are mere ex- 
ceptions, and can afford to excuse them. Not so in 
Germany, where as yet it can scarcely be known 
whether they will prove the exception or the rule. 
Many reasons of this kind concur to abate the enthu- 
siasm with which the Grermans regarded the jury trial 
when at a distance. They now begin to scan more 
narrowly the system. Goetze has done this in the 
work already mentioned, and Professor Gneist in an 
elaborate treatise has pointed out its defects, and 
suggested a great variety of amendments in the shape 
of a new prcjet de lot ((S^eset^entfDtttf). He says that 
the institution has not been greeted with the ap- 
plause that had been expected. What would a year 
previously have been met with acclamation is now 
received with unmistakable coldness. He attributes 
this chiefly to the nature of the property qualification 
required for serving on the jury, which makes it too 
much of a class interest, and to the interference of 
government in the preparation of the lists. But 
there can be no doubt that the new system is a valu- 
able boon and an immense improvement upon the 
former procedure. All friends of constitutional free- 
dom and enemies of judicial oppression must wish 
well to the great experiment ; and we may hope that 
amongst a people so truthful, so honest, and enlight- 
ened as the Germans, trial by jury will soon become 
one of their most efficient as well as cherished insti- 
tutions. 
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CHAPTER XVn. 

ILLUSTRATIONS OF TRIAL BY JURY IN THE CASE 
OF ENGLISH STATE PROSECUTIONa 



I PROPOSE, in the present chapter, to illustrate the 
improvement which has taken place in the con- 
duct of criminal proceedings in this country, hy a few 
examples of trials at different periods of our history. 
As juries are drawn from the mass of the people, and 
from no distinct class or body having interests se- 
parate from those of the rest of the nation, they mav 
be fairly deemed to represent the average state of 
public feeling and spirit ; and the verdicts thej give 
are a tolerably correct index of the opinions enter- 
tained by society on questions affecting the rights and 
liberty of the subject. But in former times the proper 
province of the jury was not suflSciently understood, 
and the rules of evidence were so loose and defective, 
that a prisoner stood in great jeopardy where the 
court, acting in obedience to the known wishes of the 
crown, strove to obtain a conviction. 

Sir Nicholas Throckmorton's case deserves to be 
mentioned, as betokening the commencement of a 
more manly spirit in juries, which had in state pro- 
secutions previously been so accustomed to yield a 
servile deference to the authority of those in power, 
as to render trial by jury little better than a mockeij. 
For, as Hargrave says^ 'in ancient times, and more 

1 See 1 Stote Tr. 407 (Howell's Edit) 
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especially in the reign of Henry VIIL, when from the 
devastation made by the civil wars amongst the ancient 
nobility, and other causes disturbing the balance of 
the constitution, the influence of the crown was be- 
come exorbitant and seems to have been in its zenith, 
to be accused of a crime against the state and to be 
convicted were almost the same thing. The one was 
usually so certain a consequence of the other, that 
exclusively of Lord Dacre's case, who was tried by his 
peers and acquitted in the reign of Henry VIH., and 
that of Sir Nicholas Throckmorton in the reign of his 
daughter Mary, the examples to the contrary are 
very rare.' 

Sir Nicholas Throckmorton was tried in the year 
1654 (the 1st of Mary), by a common jury before 
commissioners at Guildhall, on a charge of high trea- 
son, for conspiring and imagining the death of the 
Queen, and intending to depose and deprive her of 
her royal estate, and also traitorously devising to take 
violently the Tower of London. In many respects 
the trial is remarkable, as shewing the contrast be- 
tween the mode of conducting a criminal prosecution 
then and at the present day. The attorney-general, 
Griffin, was of course one of the counsel for the crown, 
but he was led by Seijeant Stanford^ who took pre- 
cedence of the Queen's first law-officer. The com- 
missioners and the counsel catechised the prisoner 
much in the same way as is still customary in France 
and Belgium, and sought to entrap him into unfavour- 

^ Stanford, or, as the name was written, Staundforde, was the 
author of a learned work, called Pleoi of the Croum, 
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able admissions, notwithstanding the affecting appeal 
made by him to their sense of justice and lair plaj. 
He said: — 

' I pray you remember that I am not alienate from 
you, but that I am your Christian brother, neither 
you so charged but you ought to consider equity, nor 
yet so privileged, but that you have a duty of God 
appointed you how you shall do your office ; which if 
you exceed will be grievously required at your hands- 
It is lawful for you to use your gifts, which I know 
God hath largely given you, as your learning, wit and 
eloquence, so as thereby you do not seduce the minds 
of the simple and unlearned jury, to credit matters 
otherwise than they be. For, master Seijeant, I know 
how by persuasions, enforcements, presumptions, ap- 
plying, implying, inferring, conjecturing, deducing of 
arguments, wresting and exceeding the law, the dr- 
cumstances, the depositions and confessions, unlearned 
men may be enchanted to think and judge those that 
be things indifferent, or at the worst oversights, to be 
great treasons; such power orators have, and such 
ignorance the unlearned have. Almighty God by 
the mouth of his prophet doth conclude such advo- 
cates to be cursed, speaking these words, ^' Ciursed be 
he that doth his office craftily, corruptly, and ma- 
liciously."' 

This address does not seem to have had much in- 
fluence upon the learned serjeant, who opened the 
case against the prisoner by asking him the following 
question : 

'How say you, Throckmorton, did not you send 
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Winter to Wyat into Kent, and did devise that the 
Tower of London should be taken, with other in- 
structions concerning Wyat's stir and rebellion?' 

Throckmorton admitted that he had said to Win- 
ter that Wyat was desirous to speak with him, but 
denied that he had concerted with them any plot for 
taking the Tower. Upon this Stanford read a con- 
fession made by Winter, although he was alive and 
might have been called so as to give his evidence in 
the presence of the prisoner ; and then triumphantly 
turning to the jury he exclaimed, 

' Now, my masters of the jury, you have heard my 
sayings confirmed with Winter's confession : how say 
you, Throckmorton, can you deny it ? if you will, you 
shall have Winter justify it to your face.' 

Throckmorton however said, that as there was 
nothing material in the confession to implicate him, 
he might safely admit the whole to be true, although 
he might truly deny some part of it. Serjeant Dyer 
then adduced another confession of an alleged co*con- 
spirator named Croftes, and proceeded to state the 
substance of it^ when Sir Nicholas Throckmorton in- 
terposed, and took a most just and reasonable ob- 
jection, saying, 

' Master Croftes is yet living, and is here this day ; 
how happeneth it he is not brought face to face to 
justify the matter, neither hath been of all this time? 
Will you know the truth? either he said not so, or 
he will not abide by it, but honestly hath reformed 
himself.' 

But this argument had no effect, and the next 



392 ILLUSTRATIONS OF TRIAL BT JURY [CE 

step was to read a confession by one Vauglian, of a 
damnatory nature against the prisoner; after which 
Sir Thomas Bromley, lord chief justice of England, 
who was one of the commissioners, said to him, 

* How say you, will you confess the matter, and 
it will be best far youf 

Throckmorton. * No, I will never accuse myself 
unjustly; but inasmuch as I am come hither to be 
tried, I pray you let me have the law favourably.* 

Yaughan was then called, and being sworn, gave 
his evidence vivd voce. Throckmorton admitted that 
some part of his confession previously read was true, 
' as the name, the places, the time, and some part of 
the matter.' This made the attorney-general turn 
triumphantly to the jury and exclaim, * So you of the 
jury may perceive the prisoner doth confess some- 
thing to be true/ The questioning of the accused 
was resumed, and the confessions of other persons, 
not produced as witnesses, impUcating him, were read. 
He took several objections in point of law, and 
amongst them this, that only one witness had ap- 
peared against him, whereas the law required that 
there should be two to justify a conviction on a 
charge of high treason. He therefore desired that the 
Court would read the statutes relating to that crime 
to the jury; but Chief Justice Bromley answered, 
'No! for there shall be no books brought at your 
desire ; we know the law sufficiently without book.' 
After some altercation between the court and the 
prisoner, the attorney-general interrupted them, say- 
ing* 'I pray you, my Lord Chief Justice, repeat the 
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evidence for the Queen, and give the jury their 
charge ; for the prisoner will keep you here all day.' 
But Throckmorton felt that he was speaking for his 
life, and was not inclined tamely to surrender his 
right to be heard. At last, after some home thrusts 
had been made by him at Mr. Attorney, the latter 
losing his temper, said, 

* I pray you, my lords, that you the Queen's com- 
missioners suffer not this prisoner to use the Queen's 
learned counsel thus : I was neyer interrupted thus 
in my life, nor I ever knew any thus suffered to talk 
as this prisoner is suffered : some qf us will come no 
more at the bar, an we he thus handled^ 

At last Chief Justice Bromley summed up the 
case, and Throckmorton ^;/%er^ar{& addressed the jury 
in an earnest speech, saying, * The trial of our whole 
controversy, the trial of my innocency, the trial of my 
life, lands, and goods, and the destruction of my pos- 
terity for ever, doth rest on your good judgments.' 
The jury then retired, and after deliberating for several 
hours, returned into court with a verdict of Not 
Guilty. Upon this the Lord Chief Justice, with the 
most marked impropriety, remonstrated with them 
in a threatening tone, saying, ' Remember yourselves 
better. Have you considered substantially the whole 
evidence as it was declared and recited ? The matter 
doth touch the Queen's highness and yourselves 
also ; — ^take good heed what you do.' But the jury 
were firm, and Whetston, the foreman, answered, * We 
have found him not guilty, agreeable to all our con- 
sciences.' 
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Bromley, C. J. 'If you have done well, it is the 
better for you/ 

But it was not better in a pecuniary sense for the 
jury. The attorney-general immediately rose, and 
thus addressed the court : — 

'And it please you, my lords, forasmuch as it 
seemeth these men of the jury, which have strangely 
acquitted the prisoner of his treasons whereof he was 
indicted, will forthwith depart the court» I pray you 
for the Queen that they and every of them may be 
bound in a recognizance of £500 a-piece to answer to 
such matters as they shall be charged with in the 
Queen's behalf) whensoever they shall be charged or 
called; 

The court, however, went further than even this 
monstrous request asked them to do ; for, according 
to the report of the trial, being dissatisfied with the 
verdict, they committed the jury to prison. Four of 
the number were soon after discharged, on humbly 
admitting that they had done wrong; but the re- 
maining eight were brought before the Star-Ghamber 
and most severely dealt with. Three were ac^udged 
to pay £2000 each, and the rest £200 each. 

It is unnecessary to point out the irregularities 
and injustice in the conduct of this trial, which, thanks 
to the firmness and honesty of the jury, terminated in 
an acquittal. To use the words of the accomplished 
editor of Criminal Trials\ * With the exception of the 

^ D. Jardine, Esq. The observations of this author are always 
interesting, and his work is a valuable manual for those who wish 
to make themselves acquainted with our old criminal jurispmdenoe. 



XTII.] IN STATE PROSECUTIONS. 395 

arraignment we look in vain for any similarity to our 
present system of criminal procedure. Instead of a 
statement of the facts of the case by the queen's 
counsel, for the assistance of the court and jury in 
attending to the evidence, we find only repeated pro- 
testations of the guilt of the prisoner ; and, instead of 
being calmly called upon by the court for his defence 
when the case for the prosecution is closed, we see the 
prisoner, from the beginning to the end of the trial, 
literally baited with questions and accusations by the 
court and the counsel ; repeatedly urged both to con- 
fess his guilt, and required to answer separately to 
each piece of evidence as it is produced. Throck- 
morton was a man of great talents and of singular 
energy of mind ; and his activity and boldness gave 
him unusual advantages in his altercations with the 
judges and counsel; but a man of less firmness of 
nerve, though entirely innocent, would, under such 
circumstances, have been utterly unable to defend 
himself.' 

It is perhaps not fair to complain of the con- 
fessions of absent parties being received in evidence as 
any special hardship in this case; for the proper rules 
and principles of evidence at this time were so little 
understood, that almost anything was considered ad- 
missible, whether hearsay or not. I have selected the 
trial as an example, not only of the firmness of a jury 
when the government was despotic in its character, 
but also of the mode in which state prosecutions were 
then carried on, that we may feel and appreciate the 
change which has taken place. But it was not until 
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the asra of the ReTolution, in 1689, that this change 
became effective and real. 

The next trial to which I shall advert as illus- 
trating the improper practices resorted to in former 
times to obtain a conviction, and, at the same time, 
shewing the necessity then of an institution like the 
jury to serve as a bulwark against the attacks of the 
crown and the servility of the judges, is that of Penn 
and Mead, who were indicted at the Old Bailey, ia 
the year 1670 (22 Charles IL), for having, with divers 
other persons to the jurors unknown, unlawfully and 
tumultuously assembled and congregated themselves 
together in Gracechurch Street, in London. The in- 
dictment then set forth that Penn by agreement with 
and abetment of Mead, in the open street, did preach 
and speak to the persons in the street assembled, bj 
reason whereof a great concourse and tumult of 
people a long time did remain and continue, in con- 
tempt of the king and his law, and to the great 
terror and disturbance of many of his liege people 
and subjects. 

The real ground of the prosecution in this case 
was the dislike felt by the government against the 
Protestant Non-conformists, to whom Penn and Mead 
belonged, being both Quakers, a sect which at that 
time had lately come into existence ; and owing to 
their extraordinary dress, demeanour, and doctrines, 
they were looked upon as fanatics of a pestilent kind. 
Their meeting-houses were shut up by the authorities, 
and they were commanded not to assemble and preach 
in the streets. But, as Neal the historian of the 
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Puritans, says, * In imitation of the prophet Daniel, 
they would do it more publicly because they were 
forbid. Some called this obstinacy, others firmness ; 
but by it they carried their point, the government 
being weary of dealing with so much perverseness/ 

The following account of the trial is taken from a 
narrative written by Penn and Mead themselves' ; and 
of course some allowance must be made for possible 
exaggeration on their part. But there can be no 
doubt that the proceedings were conducted with 
unseemly harshness, and the jury were threatened by 
the court in a manner subversive of every principle of 
justice. 

The trial took place before the lord mayor, re- 
corder, and aldermen; and after two or three wit- 
nesses had proved the fact that Penn had preached to 
the people, and that Mead was there, the recorder 
summed up the case to the jury, and they were told 
to consider their verdict. They retired to a room 
up-stairs, and, in the words of the narrative, ^ Afler an 
hour and a-halfs time, eight came down agreed, but 
four remained above; the court sent an officer for 
them, and they accordingly came down. The bench 
used many unworthy threats to the four that dis- 
sented; and the recorder, addressing himself to 
Bushel, one of the jury, said, * Sir, you are the cause 
of this disturbance, and manifestly shew yourself an 
abettor of faction; I shall set a mark upon you. 
Sir r 

Sir J. Robinson (Alderman). 'Mr. Bushel, I 

' See 6 state Tr. 951—09. 
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have known you near this fourteen years ; 70a have 
thrust yourself upon this jury, because you think there 
is some service for you : I tell you, you deserve to be 
indicted more than any man that hath been brought 
to the bar this day.' 

Bushel. ' No, Sir John ; there were threescore 
before me, and I would willingly have got ofl^ but 
could not' 

Alderman Bloodworth. 'I said, when I saw 
Mr. Bushel, what I see is come to pass; for I knew he 
would never yield. Mr. Bushel, we know what you 
are.' 

Mat. 'Sirrah, you are an impudent fellow. I 
will put a mark upon you.' 

The jury were then sent back to consider their 
verdict, and after some considerable time they re- 
turned to the court. Silence was ordered, and the 
jury were called by their names. 

Clerk. ' Are you agreed upon your verdict ?' 

Jury. * Yes.' 

Clerk. ' Who shall speak for you ?' 

Jury. ' Our foreman.^ 

Clerk. 'Look upon the prisoners at the bar. 
How say you ? Is William Penn guilty of the matter 
whereof he stands indicted in manner and form, or 
not guilty?' 

Foreman. 'Guilty of speaking in Gracechurch 
Street.' 

Court. 'Is that all?' 

Foreman. ' That is all I have in commission.' 

Recorder. * You had as good say nothing.' 
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May. * Was it not an unlawful assembly ? You 
mean he was speaking to a tumult of people there.' 

Foreman. 'My lord, this is all I had in com- 
mission.' 

The narrative then thus proceeds : * Here some 
of the jury seemed to buckle to the questions of the 
court: upon which Bushel, Hammond, and some 
others, opposed themselves, and said, they allowed of 
no such word as an unlawful assembly in their ver- 
dict; at which the recorder, mayor, Robinson, and 
Bloodworth, took great occasion to vilify them with 
most opprobrious language; and this verdict not 
serving their turns, the recorder expressed himself 
thus: — 

' Recorder. The law of England will not allow 
you to part till you have given in your verdict. 

* Jury. We have given in our verdict^ and we 
can give in no other. 

^Recorder. Gentlemen, you have not given in 
your verdict, and you had as good say nothing ; there- 
fore go and consider it once more, that we may 
make an end of this troublesome business. 

'Jury. We desire we may have pen, ink, and 
paper.' 

Their request was complied with, and the jury 
again retired: and after a short interval returned 
into court with their verdict written. They found 
Fenn 'guilty of speaking or preaching to an assembly 
met together in Gracechurch Street ;' and Mead not 
guilty. This put the court into a passion, and the 
recorder said — 
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'Grentlemen, you shall not be dismissed till we 
have a verdict that the court will accept; and jou 
shall be locked up, without meat» drink, firei, and 
tobacco : you shall not think thus to abuse the court ; 
we will have a verdict, by the help of (xod, or yoa 
shall starve for it/ 

Penn. ' My jury, who are my judges, ought not 
to be thus menaced ; their verdict should be firee, and 
not compelled ; the bench ought to wait upon them, 
but not forestal them. I do desire that justice may be 
done me, and that the arbitrary resolves of the bench 
may not be made the measure of my jury's verdict/ 

Recx>bd£R. * Stop that prating fellow*s mouth, or 
put him out of the court/ 

The jury were again directed to retire to their 
room : but Penn made a spirited remonstrance. He 
sidd : * The agreement of twelve men is a verdict in 
law, and such a one being given by the jury, I re- 
quire the clerk of the peace to record it, as he will 
answer at his peril. And if the jury bring in another 
verdict contradictory to this, I affirm they are per- 
jured men in law. You are Englishmen (turning to 
and addressing the jiu7) ; mind your privilege ; give 
not away yctur right/ 

The court then adjourned to the next morning, 
which was Sunday, when the prisoners were brought 
to the bar, and the jury sent for. They still persisted 
in their verdict, that Penn was only guilty of speaking 
in Gracechurch Street, which was of course no legal 
offence. 

Clerk. * What say you ? Is William Penn guilty 



xvil] in state prosecutions. 401 

of the matter whereof he stands indicted, in manner 
and form aforesaid, or not guilty?' 

Foreman. 'Guilty of speaking in Gracechurch 
Street.' 

Recorder. * What is this to the purpose ? I say, 
I will have a verdict.' And speaking to Bushel, he 
said : * You are a factious fellow ; I will set a mark 
upon you ; and whilst I have anything to do in the 
city. I wUl have an eye upon you.' 

Mayor. ' Have you no more wit than to be led 
by such a pitiful fellow ? I will cut his nose.' 

Penn. ' It is intolerable that the jury should be 
thus menaced : is this according to the fundamental 
laws ? Are not they my proper judges by the Great 
Charter of England? What hope is there of ever 
having justice done, when juries are threatened, and 
their verdicts rejected ? I am concerned to speak, and 
grieved to see such arbitrary proceedings. Did not 
the lieutenant of the Tower render one of them worse 
than a felon ? And do you not plainly seem to con- 
denm such for factious fellows, who answer not your 
ends? Unhappy are those juries who are threatened 
to be fined, and starved, and ruined, if they give not 
in verdicts contrary to their consciences.' 

Recorder. *My Lord, you must take a course 
with that same fellow.' 

Mayor. * Stop his mouth ; gaoler, bring fetters, 
and stake him to the ground.' 

Penn. *Do your pleasure; I matter not your fetters.' 

Recorder. 'Till now I never understood the 
reason of the policy and prudence of the Spaniards 

T. J. D D 
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in suffering the Inquisition among them : and certainly 
it will never be well with us till something like unto 
the Spanish Inquisition be in England/ 

Again the jury were conunanded to retire, and 
consider their verdict, although the foreman pro- 
tested, saying, ' We have given in our verdict^ and all 
agreed to it ; and if we give in another, it will be a 
force upon us to save our lives/ 

Next day they returned into court, when the fol- 
lowing scene took place. 

Foreman. ' Here is our verdict in writing, and 
our hands subscribed/ 

The clerk took the paper, but was prevented b; 
the recorder from reading it ; and he commanded the 
clerk to ask for a positive verdict. 

Foreman. 'That is our verdict; we have sub- 
scribed to it' 

Clerk. 'How say you? Is William Penn guilty, 
&c. or not guilty?' 

Foreman. * Not guilty.' 

Clerk. ' How say you ? Is William Mead guilty. 
Ac. or not guilty V 

Foreman. * Not guilty.' 

Clerk. ' Then hearken to your verdict ; you saj, 
that William Penn is not guilty in manner and form 
as he stands indicted ; you say that William Mead is 
not guilty in manner and form as he stands indicted ; 
and so you say all.' 

Jury. * Yes, we do so.' 

The court then commanded that every juror should 
distinctly answer to his name, and give in his separate 
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verdict, which they unanimously did, saying, Not 
Guilty, * to the great satisfaction of the assembly/ 

Recorder. *I am sorry, gentlemen, you have 
followed your own judgments and opinions, rather 
than the good and wholesome advice which was given 
you ; God keep my life out of your hands ; but for 
this the court fines you 40 marks a man, and im- 
prisonment till paid/ 

Upon this Penn came forward and said — 

* I demand my liberty, being freed by the jury/ 

Mayor. * No, you are in for your fines.' 

Penn. ' Fines, for what V 

Mayor. • For contempt of court.' 

Penn. *I ask, if it be according to the funda- 
mental laws of England, that any Englishman should 
be fined or amerced but by the judgment of his peers 
or jury ; since it expressly contradicts the 14th and 
2dth chapters of the Great Charter of England, which 
say, " No fireeman ought to be amerced but by the 
oath of good and lawful men of the vicinage." ' 

Recorder. 'Take him away, take him away; 
take him out of the court.' 

Penn. 'I can never urge the fundamental laws 
of England, but you cry, '' Take him away ! take him 
away !" But it is no wonder, since the Spanish Inqui- 
sition hath so great a place in the recorder's heart. 
God Almighty, who is just, will judge you all for these 
things." 

They then, says the narrative, 'hauled the prison- 
ers in to the bale-dock, and from thence sent them 
to Newgate, for non-payment of their fines ; and so 

DD2 
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were their jury. Bat the jury were afterwards dis- 
charged upon an Habeas Corpus, returnable in tbe 
Common Pleas» where their commitment was adjudged 

illegal'/ 

In addition to what has been said in a preTions 
chapter, as to the illegal custom of fining juries for 
their verdicts, we may here mention that in the reign 
of Elizabeth, in a case where three persons had been 
indicted and tried for murder, and the jury found them 
guilty of manslaughter only, against the direction of 
the court, and apparently against the evidence niso, all 
the jurors were committed and fined, and bound OTer 
in recognizances for their good behaviour*. And in the 
reign of James I. it was held by the lord chancellor, 
the two chief justices and the chief baron, that 
when a party indicted is found guilty on the trial, the 
jury shall not be questioned; but when a jury has 
acquitted a felon or traitor against manifest proof 
they may be charged in the Star-Chamber, ^ for their 
partiality in finding a manifest offender not guiltyV 
This doctrine was extended to the case of fining the 
grand jury when they ignored a bill ; and an instance 
of it occurred in 1667, when Chief Justice Kelying 
fined a grand jury of the county of Somerset for 
refusing to find a true bill of murder against a man : 
but ' because they were gentlemen of repute in the 
county, the court spared the fine\' This case, how- 
ever, and several others in which the same judge was 
concerned, were brought before the House of Commons. 

' See Bushell's case^ Yaughan^ 135. Ante^ p. 186. 

< Yelverion, 23. Noy, 48. > 12 Co. Rep. 23. « 2 Keble, laO. 
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and the conduct of the chief justice was condemned, 
the house resolving * that the precedents and practice 
of fining or imprisoning jurors for verdicts is illegal/ 
Finally, in 1670, it was solemnly decided by the 
Court of King's Bench, that the practice was con* 
trary to lawK 

But juries during the seventeenth century were not 
always so courageous in resisting the threats and bully- 
ing of the court. The infamous Jefferies found little 
difficulty in persuading them to convict during his 
bloody assize, or 'campaign,' as it was not unaptly called 
by his master King James II., in the west of England, 
after the suppression of the Duke of Monmouth's re- 
bellion. There are few more affecting trials on record 
than that of Mrs. Alice Lisle', indicted, in 1686, for 
high treason, in having * traitorously entertained, con- 
cealed, comforted, upheld and maintained' one Hicks 
(a dissenting minister), well knowing him to be a false 
traitor, and to have levied and raised rebellion and 
insurrection against the king. So ran the indictment ; 
but the real fact was, that Mrs. Lisle had received 
Hicks in her house after the battle of Sedgmoor, at 
which he had been present with the insurgents. The 
whole gist of the accusation consisted in the allegation 

^ Mr. Jardine says (Criminal TrvaUf p. 118) that in some ex- 
treme cases where juries obstinately persist in giving a verdict con- 
trary to the direction of the court in matters of law, they are even 
at the present day liable to be fined ; and he supports this assertion 
by a quotation from Hawkins's Pleat of the Crcvnu But this is 
very questionable in point of law^ and certainly would never now be 
attempted in practice. 

< 11 State Tr. 29&--382. 
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that she knew at the time that he had been out with 
the rebels ; and this most certainly was not proved, 
whatever suspicions there might be on the subject. 
But Jefferies was not to be balked of his prey. His 
conduct throughout the trial was disgraceful to hu- 
manity ; browbeating the witnesses when they did not 
swear quite up to the mark, and straining every point 
against the prisoner. The animus of the judge was 
plainly seen even in the affectation of impartiality 
with which he closed his address to the jury on 
summing up the case. He said, 

' Gentlemen, upon your consciences be it : the pre- 
servation of the government^ the life of the king, the 
safety and honour of our religion, and the discharge 
of our consciences as loyal men, good Christians, and 
faithful subjects, are at stake; neither her age nor 
her sex are to move you, who have nothing else to 
consider but the evidence of the fact you are to trj. 
I charge you, therefore, as you will answer it at the 
bar of the last judgment, where you and we must all 
appear, deliver your verdict according to conscience 
and truth. With that great God, the impartial judge, 
there is no such thing as respect of persons ; and in 
our discharge of our duty in courts of justice, he has 
enjoined us, his creatures, that we must have no such 
thing as a friend in the administration of justice ; all onr 
friendship must be to truth, and our care to preserve 
that inviolate.' Bishop Burnet gives the following 
account of the verdict of the jury : * Though it was 
insisted on as a point of law, that till the persons 
found in her house were convicted, she could not be 
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found guiltj, yet Jefferies charged the jury in a most 
violent manner to bring her in guilty. All the 
audience was strangely affected with so unusual a be- 
haviour in a judge. Only the person most concerned, 
the lady herself who was then past seventy, was so 
little moved at it, that she fell asleep. The jury 
brought her in Not guilty. But the judge in great 
fury sent them out again. Yet they brought her in 
a second time Not guilty. Then he seemed as in a 
transport of rage. He upon that threatened them 
with an attaint of jury. And they, overcome with 
fear, brought her in the third time guilty.' 

Poor Mrs. Lisle was executed — but her attainder 
was reversed in the following reign by an Act which 
recited that she had been convicted by a verdict 
injuriously extorted and procured by the menaces 
and violences^ and other illegal practices of George 
Lord Jefferies» baron of Wem\ then lord chief justice 
of the King's Bench. 

The trial and conviction of Mrs. Gaunt, on a charge 
of the same kind, was a fit sequel to that of Mrs. 
Lisle — and fills up the measure of our disgust at pro- 
ceedings in which murder was x^ommitted under the 
form of law. 

The trial and conviction of Baxter, in 1685, were 
also disgraceful to both judge and jury. The latter 
had been carefully selected by the sheriff, who were 

' He is 80 styled in the Act; but it seems that the letteis 
patent, if any were in preparation, elevating him to this dignity, 
were never formally made out. In a book printed in 1687> a dedi- 
cation appeared addressed to Jefieries by the titles of ' Earl of Flint, 
Viscount Wycomb, and Baron Wem/ 
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the tools of the goyeniment» and willingly seconded 
Jefferies in his eagerness for a conviction. 

It is refreshing after this to turn to cases where 
the jury both understood and performed their duty. 
Such was that when Sir Hugh Campbell was tried 
in Scotland, on a charge of high treason, in 1684, and 
the lord justice-general by repeated questions en- 
deavoured to induce a witness for the crown to say 
something unfavourable to the prisoner. The scene 
is thus described in Wodrow's History qf the Suffer- 
ings qfthe Church^: — 

* After silence, the justice-general interrogates 
Ingrham again ; who answered, he had said as much 
as he could say upon oath. And the justice-general 
offering a third time to interrogate Ingrham, Nisbet 
of Craigentinny, one of the assizers, rose up and said, 
'* My lord justice-general, I have been an assizer in 
this court above twenty times, and never heard a 
witness interrogate upon the same thing more than 
twice ; and let Cesnock's perswasion be what it will 
we who are assizers, and are to cognosce upon the 
probation upon the peril of our souls, will take notice 
only to Ingrham's first deposition, though your lord- 
ship should interrogate him twenty times." The 
justice-general answered him with warmth, ** Sir, you 
are not judges in this case." The laird of Drum. 
another of the assizers, presently replied, " Yes, mj 
lord, we are only competent judges as to the proba- 
tion, though not of its relevancy.*' Whereupon the 
whole assizers rose up, and assented to what those 

' 10 State Tr. 970. 
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said. The justice-general, in a great heat, said, *' I 
never saw such an uproar in this court, nor, I believe, 
any of my predecessors before me ; and it is not us you 
contemn, but his majesty's authority." ' 

The trial and acquittal of the Seven Bishops in 
1688 is a glorious example of the benefits of trial by 
jury^. There cannot, I think, be a doubt that the 
obsequious judges at that time (always excepting Mr. 
Justice Powell) would have found them guilty if the 
decision had rested with them. The bishops were 
indicted for a conspiracy, the alleged overt act of 
which was the composition and publication of a sedi- 
tious libel under the form of a petition to the King 
(James II.). After the case had proceeded at great 
length, and some evidence to prove the publication, 
about which there was a great difficulty, had been 
supplied by the opportune arrival of the Lord Pre- 
sident of the Council, the lord chief justice. Sir R. 
Wright, said, ^ Truly, I must needs tell you that there 
was a great presumption before, but there is a greater 
now, and I think I shall leave it with some effect to 
the jury. I cannot see but here is enough to put the 
proof upon you.' After the case had been summed up, 
and the opinions of the several judges given upon the 
point of law, as to whether the petition in question 
was a libel or not, the chief justice said to the jury — 

* Grentlemen of the jury, have you a mind to drink 
before you go V 

JuBY. * Yes, my lord, if you please.' 

Upon this wine was sent for, and the jury having 

1 12 State Tr. 183-431. 
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refreshed themselves, retired to consider their verdict 
They stayed in deliberation all night, * without fire 
or candle,' and next morning came into court with 
a verdict of Not Guilty ; * at which there were several 
great shouts in court, and throughout the hall.' The 
shouts, says Kennett, were carried on through the 
cities of Westminster and London, and flew to Houns- 
low-heath, where the soldiers in the camp echoed 
them so loud that it startled the king, who was then 
in Lord Feversham's tent. He sent to know what was 
the matter, and the earl came back, and told him^ *It 
is nothing but the soldiers shouting upon the news of 
the bishops being acquitted/ The king replied, ^And 
do you call that nothing f but so much the worse for 
them.' 

The king might well ask whether it was nothing, 
when the army proclaimed by huzzas its sympathy 
with a verdict which rescued the Church of England 
from his hostile grasp. It was the death-knell of all 
his hopes, and told him, with a voice that could not 
be mistaken, that Protestant England would not sub- 
mit her neck to the domination of an alien pontiff or 
her liberties to the caprice of a bigoted monarch. 

Bishop Burnet tells us of a jury in his time who 
were shut up a whole day and night, and those who 
were for an acquittal yielded to the fury of the rest, 
only that they might save their lives, and not be 
starved ^ At the present day, when the jury in a 

' Not long ago a special juiy at Salisbury, who were shot up 
to connder their verdict, sent a message to the sheriff, saying that 
they had already used as fuel the chairs, and were on the point of 
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criminal trial cannot agree upon a verdict, they are 
discharged as soon as the confinement and absti- 
nence become seriously injurious to health; and 
this is generally certified to the court by a medical 
man. But it may well be doubted whether the rule 
as to their being kept * without meat, drink, or fire ' 
ought not to be relaxed. It is difficult to see what 
harm can possibly result from their being supplied 
with a moderate degree of food and the warmth of 
fire during their deliberation. The interruption of 
their ordinary occupations, and the loss of time and 
inconvenience occasioned by their attendance at the 
trial, are quite a sufficient stimulus to induce them to 
come quickly to an agreement, without adding the 
pangs of hunger and thirst and cold. And it seems 
absurd, if not worse, to try and starve men into una- 
nimity in a matter in which their consciences are con- 
cerned. The result must often be that the strongest 
stomach, instead of the wisest head, carries the day. 
I feel persuaded that if we first heard of the existence 
of this custom in a book of travels relating to some 
distant country, we should denounce it as utterly un- 
reasonable; and nothing but long usage could recon- 
cile us to its continuance amongst us. For rttj own 
part, I am unable to devise an argument defending it. 
The possibility of excess seems to be the only pretext 
for the rule ; but this is a chimerical apprehension, 

bunung the tables in their room. On one occasion Utelj a fi&oe- 
tions judge being asked by a juror on retiring, whether he might 
have a glass of water^ decided that he might, saying, that in his 
opinion water was not drink. 
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since it is always in the power of the court to take 
care that the food and drink supplied shall be of the 
most temperate kind. It may possibly be said, that 
even this to some common jurors would be a tempta- 
tion to prolong the sitting; but when we consider 
the detriment to their own private affairs which ab- 
sence causes, such a case can only be a rare and excep- 
tional one. 

As a refreshing contrast to the mode of conductmg 
state prosecutions in old times» we cannot do better 
than carefully peruse the trials of Hardy, Home 
Tooke, and others, indicted in 1794 for high treason; 
and als6 those of Thistle wood and Ings» indicted in ] 820 
for the same offence. The circumstances, however, 
of the cases at these two periods were very different. 
Hardy, Home Tooke, Holcroft, Thelwall, and others^ 
were tried for constructive treason, in conspiring to 
subvert the government, by attending illegal meetings, 
and inciting the people to send delegates to a conven- 
tion, with intent that the persons to be assembled at 
such convention might wickedly and traitorously, with- 
out, and in defiance o^ the authority and against the 
will of the parliament of this kingdom, subvert and 
alter the legislature, rule, and government of the 
realm, and depose the king from the royal state, 
title, power, and government thereof ^ The prisoners 
were, at their own wish, tried separately; and the 
occasion afforded Erskine an opportunity for the dis- 
play of his unrivalled eloquence, and the achievement 
of his most brilliant triumphs. He was counsel for 

' State Trials, Yob. xxit. and zxv. 
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Hardy, whose trial came on first, and it will be for ever 
memorable from the noble oration of the impassioned 
advocate who defended him. Erskine then eclipsed 
himself and made a speech not unworthy of compari- 
son with any ever delivered by Demosthenes or Cicero. 
It is impossible to give a notion of its excellence by 
mere extracts : it would be like offering a few bricks 
as a specimen of a house. Nor is this the place for 
criticising the mighty effort. But one passage I may 
cite, to shew the boldness of his language, and the 
spirit with which juries can be addressed when a ques- 
tion of political freedom is at stake. It is as follows : 
• I will say any where, without fear, — nay, I will 
say here, where I stand, — that an attempt to interfere, 
by despotic combination and violence, with any govern- 
ment which a people choose to give to themselves, 
whether it be good or evil, is an oppression and sub- 
version of the natural and unalienable rights of man ; 
and though the government of this country should 
countenance such a system, it would not only be still 
legal for me to express my detestation of it, as I here 
deliberately express it, but it would become my in- 
terest and my duty. For, if combinations of despotism 
can accomplish such a purpose, who shall tell me what 
other nation shall not be the prey of their ambition ? 
— Upon the very principle of denying to a people the 
right of governing themselves, how are we to resist 
the French, should they attempt by violence to fasten 
their government upon us? Or, what inducement 
would there be for resistance to preserve laws, which 
are not, it seems, our own, but which are unalterably 
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imposed upon us? — ^The very argument strikes as 
with a palsy the arm and vigour of the nation. I hold 
dear the privileges I am contending for, not as privi- 
leges hostile to the constitution, but as necessary for 
its preservation ; and if the French were to intrude 
by force upon the government of our own free choice, 
I should leave these papers, and return to a profes- 
sion, that, perhaps, I better understand.' 

The result was, that Hardy was acquitted, and 
the government were ill-advised enough to persist in 
the other prosecutions, which, as might be expected, 
terminated in its defeat. Thistlewood and his com- 
panions, called the *Cato-street Conspirators,* were 
determined rebels, who all but succeeded in surprising 
and assassinating the ministers of the day at Lord 
Harrowby*s house in Grosvenor-Square\ They were 
convicted and executed, as they deserved ; and I only 
allude to their trials as good examples of the fiur and 
temperate mode in which they are now conducted. 
But for this purpose any of the trials during the last 
hundred years may be taken at random, and they, 
perhaps better than any argument or theory, will serve 
to display the inestimable benefits of the jury system 
in cases affecting reputation, liberty, or life. 

' 33 State Tr. 681—1566. 



CHAPTER XVIII. 

THE JURY CONSIDERED AS A SOCIAL, POLITICAL, 

AND JUDICIAL INSTITUTION. 



AN institution like the jury, existing for ages amongst 
a people, cannot but influence the national cha- 
racter. And it is not difficult to point out proofs of 
this. If Englishmen are distinguished for one moral 
feature more than another, it is, I think, a love for 
fair play, and abhorrence of injustice. Now the very 
essence of the jury trial is its principle of fairness. 
The right of being tried by his equals, that is, his 
fellow-citizens, taken indiscriminately from the mass, 
who feel neither malice nor favour, but simply decide 
according to what in their conscience they believe to 
be the truth, gives every man a conviction that he 
will be dealt with impartially, and inspires him with 
the wish to mete out to others the same measure of 
equity that is dealt to himself. 

But we must not suppose that it is trial by jury 
in criminal cases only that exercises a beneficial in- 
fluence, or that it can safely stand alone. In his able 
and philosophical work, De la DSmocratie en Am6- 
rique\ M. de Tocqueville avows his conviction that 
the jury system, if limited solely to criminal trials, is 
always in peril. And the reasons he gives for this 
opinion are well worthy of consideration. He says 
that in that case the people see it in operation only 
at intervals, and in particular cases : they are accus- 

1 Tom. n. 188. 
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tomed to dispense with it in the ordinary afiairs of 
life, and look upon it merely as one means^ and not 
the sole means, of obtaining justice. But when it 
embraces civil actions, it is constantly before their eyes, 
and affects all their interests ; it penetrates into the 
usages of life, and so habituates the minds of men to 
its forms, that they, so to speak, confound it with the 
very idea of justice* The jury, he continues, and espe- 
cially the civil jury, serves to imbue the minds of the 
citizens of a country with a part of the qualities and 
character of a judge; and this is the best mode of pre- 
paring them for freedom. It spreads amongst all 
classes a respect for the decisions of the law : it 
teaches them the practice of equitable dealing. Each 
man in judging his neighbour thinks that he may be 
also judged in his turn. This is in an especial man- 
ner true of the civil jury ; for although hardly any one 
fears lest he may become the object of a criminal pro- 
secution, every body may be engaged in a lawsuit. 
It teaches every man not to shrink from the responsi- 
bility attaching to his own acts: and this gives a 
manly character, without which there is no political 
virtua It clothes every citizen with a kind of magis- 
terial office ; it makes all feel that they have duties 
to fulfil towards society, and that they take a part in 
its government ; it forces men to occupy themselves 
with something else than their* own affairs, and thus 
combats that individual selfishness, which is, as it were, 
the rust of the community. Such are some of the 
advantages which, according to the view of this pro- 
found thinker, result from trial by jury in civil cases. 
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But, moreover, it is one great instrument for the 
education of the people. * C'est Ik, k mon avis,' says 
M. de Tocqueville, *son plus grand avantage.' He 
calls it a school into which admission is free and 
always open, which each juror enters to be instructed 
in his legal rights, where he engages in daily commu- 
nication with the most accomplished and enlightened 
of the upper classes, where the laws are taught him 
in a practical manner, and are brought down to the 
level of his apprehension by the efforts of the advo-« 
cates, the instruction of the judge, and the very pas- 
sions of the parties in the cause. Hence, says M. de 
Tocqueville, *je le regarde comme Fun des moyens 
les plus efficaces dont puisse se servir la socidt^ pour 
Teducation du peuple.' 

It is also no mean advantage of the system, that it. 
calls upon the people largely to participate in judicial 
functions; and this makes them in a great degree 
responsible for the purity of the proceedings of the 
courts of law. Such, indeed, was the case at Athens 
of old, but public morality was there at a low ebb ; 
and the capital error was committed of lessening the 
sense of responsibility, by distributing it amongst a 
crowd of dicasts, who decided causes with the feelings 
and passions of a tumultuous assembly, rather than 
the grave austerity of a court of justice. From the 
first of these evils England has been preserved by 
Christianity ; and the second has been avoided by 
limiting to twelve persons in each case the investiga- 
tion of disputed facts, and decision respecting inno- 
cence or guilt. We are so familiar with the system, 

T. J. E E 
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that we can hardly appreciate its full value. And jet 
it must react upon and influence the tone of public 
feeling, when so large a portion of the communitj are 
frequently called upon to discharge the important 
functions that devolve upon juries : when thej have 
so often to promise, under the awful sanction of an 
oath, to lay aside anger, and hate, and fear ; nor allow 
themselves to be swayed by love or friendship while 
they address themselves to their solemn duties : when 
they witness the unwavering firnmess and stern im- 
partiality with which justice is administered, and listen 
to the calm and passionless recapitulation of the evi* 
dence by the presiding judge, in whose hands the 
balance is held so evenly, that it is often difficult to 
discover to which side his own individual opinion in- 
clines, and impossible to know which he nnshes to 
succeed. 

The jury may also be considered in another point 
of view. It is a political institution of the highest 
value.— *Le jury,' says M. de Tocqueville^ *est avant 
tout une institution politique. . . • L'homme qui juge 
an cHminel est done reellement le mfiitre de la 
societe. Or Tinstitution du jury place le peuple lui- 
mdme, ou du moins une dasse de citoyens, sur le siege 
du juge. L'institution du jury met done reellement 
la direction de la societe dans les mains du peuple, 
ou de cette classe.' 

The basis, and as it were taproot, of tbat enlight- 
ened freedom which distinguishes the Anglo-Saxon 
race, is the principle of self-government. It is asto- 

^ De la DSmocratie en AmiriqWy Tom. n. 184 — 186. 
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nishing how little the crown or the executive inter- 
feres with the internal regulation of the affairs of 
Englishmen. Municipal institutions in our towns 
spread over the kingdom a number of small parlia- 
ments, in which the representatives of each locality, 
annually elected by the rate-payers, discuss and decide 
upon the business which interests the inhabitants with 
as much independence as the House of Commons it- 
self. If any act of illegal usurpation were attempted, 
they would instantly become the centres of resistance 
round which the people would rally. The borough 
funds are administered by each corporation, and the 
police act under its orders with as little control by 
the government as though the latter did not exist. 
Almost every man has an opportunity of making his 
Toice heard and his influence felt in all questions of 
local interest. And if he fails in his opposition to 
measures to which he is adverse, it is only because he 
is outvoted by a majority of his fellow-citizens. A field 
for active exertion is thus afforded to those busy spirits 
which take delight in the excitement of public business 
and popular harangues, and a safety-valve is opened 
through which escapes the vapour of ill-humour, 
which, if pent-up altogether, might explode in sedition 
or treason. This it is which, combined with the en- 
joyment in ample measure of the political franchise, 
places the liberties of the country in a position of 
stable equilibrium, and enables the vessel of the State 
to ride at anchor and in safety, while the storm of 
revolution sweeps with whirlwind violence over 
Europe. 

EE2 
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Now it is obvious that trial bj jury is in direet 
harmony with and encourages the exercise of tlus 
habit. Its very nature consists in making the people 
the arbiters in questions affecting their property, 
liberties, and lives. * It is to trial by jury/ says one 
whose opinion is entitled to the greatest weight on 
such a question \ 'more than even by representation 
(as it at present exists)' that the people owe the share 
they have in the government of the country ; it is to 
trial by jury also that the government mainly owes 
the attachment of the people to the laws ; a conader- 
ation which ought to make our legislators Ten 
cautious how they take away this mode of trial bj 
new, trifling, an^ vexatious enactments.' 

On the continent however, and especially in 
France, although there trial by jury does partially 
exist, self-government is practically unknown. Cen- 
tralization swallows up and absorbs all freedom of 
local action. The government stretches out its polj' 
pus arms in every direction, and hardly any thing is 
too minute and unimportant for its grasp. The people 
do not manage their own affairs, but are treated like 
children, fit only to be ' under tutors and governors^' 

^ Lord John Russell, On the English Government^ p. 394. 

< That is in 1823. 

' II est Evident que U plupart de nos princes ne veulent p^ 
seulement dinger le peuple tout entier; on dirait qu'ils se juge&t 
lesponsables des actions et de la destin^e individuelle de leuis sujetsy 
qu'ils ont entrepris de condnire et d'^lairer chacun d'eux dans ks 
difierents actes de sa vie^ et au besoin, de le rendie heureiuc malgre 
lui-m6me. De leur c6te les particuliers envisagent de plus en plo^ 
le pouToir social sous le m^me jour; dans tous leur besoina ils !*»]>- 
pelient k leur aide, et ils attachent k tous moments sur lui \coJi 

J 
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The consequence is, that the executive is made re- 
sponsible for every real or imaginary evil ; discontent 
at its measures smoulders in the hearts of the popu- 
lation, and the riot of a mob leads to the overthrow 
of a throne. 'The more contracted power is/ says 
Dr. Johnson, *the more easily it is overthrown. A 
country governed by a despot is an inverted cone. 
Government there cannot be so firm as when it rests 
upon a broad basis gradually contracted, as the go-' 
yemment of Great Britain.' The history of France 
during the last sixty years abundantly proves this. 
The government there under whatever form, whether 
that of Directory, Consulship, Empire, Restoration, 
Monarchy of the Barricades, Republic, or the Army, 
which is its present phase, has always been essen- 
tially despotic in its character. It has ruled by a 
system of paid employes in immediate dependence 
upon itself. The provincial functionaries, such as pre- 
fects and sub-prefects, and mayors of arrondissements, 
are mere puppets whose strings are pulled by the 
executive in Paris. In no country is the system of 
police surveillance and espionage more thoroughly 
understood or constantly practised. No public meet- 
ings are convened as in England to take into con- 
sideration the measures of government, and if necessary 
organize a peaceful opposition to them. The people 
are not, except in the solitary instance of dropping 
their individual votes into the ballot-box when the 
period of an election comes round, made parties to the 

regards comme snr un precepteur ou snr un guide. — De Tocquoyillc, 
Demoeratie en Amirique. 
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management of their own interests. Hence there is, 
properly speaking, no public opinion in France, the 
influence of which can be felt by statesmen, and 
enable them to forecast the measures which will be 
best suited for the wants and most in accordance with 
the real wishes of the nation. Hence also results the 
startling paradox, that the French of all people in the 
world are the most impatient of constitutional control, 
and the most servilely submissive to despotic power. 
But how, it may be asked, is this consistent with 
the assertion that the institution of the jury, which 
does exist in France, is conducive to self-government^ 
The answer is» that its tendency is thwarted by op- 
posing influences. It is but of recent introduction, 
and has not grown with the growth and strengthened 
with the strength of the French people. It has been 
adopted from without, and there has not yet been 
time for it to counteract the results of centuries. In 
order to become the champion of freedom it ought 
first to be its child. A nation must be accustomed to 
and familiar with the use of free institutions, to deriTe 
full benefit from the jury trial. As the people are 
thereby invested with the most important part of the 
judicial office, the right of determining questions of 
innocence and guilt, they must be fitted for their task 
in order to discharge it well. But how can this be 
if they have been brought up in habits of servile de- 
pendence upon the will of the government, acting 
everywhere and in everything through its official 
myrmidons ? This serves partly to explain the fact to 
which I have before adverted, that French juries have 
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actively seconded the government in its attacks upon 
the liberty of the press» and have thus conspired with 
it against their own freedom. 

But there is also another reason for the apparent 
anomaly. There is no doubt that the jury in any 
shape, if left to itself, is antagonistic to arbitrary 
power. Hence, in all the continental nations where 
it has been introduced, the govemnients have en* 
deavoured to retain some influence over its decisions, 
by entrusting the formation of the primary lists of 
jurors, out of whom the particular twelve are to be 
selected, to their own officers. Between such employis 
and our own sheriffs there is really no analogy. A 
French prefect is the nominee and paid servant of 
the government. He may be dismissed by it at any 
moment, and has therefore a direct and palpable in- 
terest in obeying the suggestions of those upon whom 
his tenure of office depends. But the sheriffs in this 
country are in no sense the creatures of the crown or 
the government. In the first place they receive no 
salary or pay of any kind, but on the contrary, serve 
at a heavy expense to themselves. The office is in 
reality a burdensome one — and so would be felt were 
it not for the honour and position it confers for the 
time being. It is held only for a year, and the crown 
selects for it one of three persons in each county 
whose names are selected and presented by the 
judges. The sheriff is in fact in his ministerial ca- 
pacity merely the officer of the courts of law for 
executing their writs and process ; and as such he is 
amenable to their summary jurisdiction, and may be 
fined by them for neglect of duty. 
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We can therefore at the present day afford to 
smile at the danger with which we are threatened bj 
a French writer, M. 0«dot, when he points out as a 
defect in our system, which may be attended with the 
gravest consequences, the fact that the nomination of 
the sheriffs charged with the selection of juries be- 
longs to the crown. He says, ' If the minister could 
succeed in corrupting the judges who present the 
candidates for the office of sheriff, he might inflict a 
mortal blow upon the independence of the jury^' But 
it cannot be denied that there have been times whra 
the apprehension was by no means chimerical^ not 
indeed that the judges might be corrupted in selecting 
candidates for the office, but that the sheriffs them- 
selves might yield in the performance of their duties 
to the influence of favouritism and power. Under 
the Tudor princes it was no uncommon thing to tam- 
per with the sheriff in order that he might return 
a panel favourable to the wishes of the crown ; and 
refractory juries were summoned before the Star- 
Chamber or Privy Council, and there reprimanded, 
and sometimes punished with fine and imprisonment. 
Thus it was that, in the eloquent words of Mr. Hallam^ 
* That primaeval institution, those inquests by twelve 
true men, the unadulterated voice of the people re- 
sponsible alone to God and their conscience, which 
should have been heard in the sanctuaries of justice, 
as fountains springing fresh from the lap of earth, 

^ Thiorie du Jury, 

^ Const. Hist. Eng. i. 316, 3rd edit. In Lodge's fUustrationt 
and the PasUm Correspondence we find numerous examples of im* 
proper solicitation by persons interested of the jurors returned on 
the panel. 
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became like waters constrained in their course by art, 
stagnant and impure.' 

But we must not exaggerate the extent or effect 
of this interference. The Star-Chamber never ven- 
tured to deprive the subject of his general right to 
trial by jury. The exercise of the powers of that 
unconstitutional tribunal was wholly exceptionaL It 
did not pretend to assume cognizance of the great 
mass of offences known to the law, but was the in- 
strument whereby the crown gave effect to its own 
prerogative, the nature of which was in those days 
little understood, nor was its power confined within 
any definite limits. At an earlier period we find a 
formal attempt made in a single instance, (at least 
I know of no other) to abrogate hy law the claim of 
a citizen to be tried by a jury of his countrymen. 
The rolls of Parliament for the reign of Edward lY. 
contain a petition from two persons, Henry Bodrugan 
and Richard Bonethon, praying that their conviction 
might be annulled ^ An act had been passed in the 
fourteenth year of that reign, which authorized the 
justices of the King's Bench to examine them on a 
charge of felony, and provided, ' that if the said Henry 
and Richard were by their examination found guilty, 
they then should have such judgment and execution 
as they should have had if they were of the same 
attaint by the trial of twelve men, and like forfeiture 
to bQ in that behalf The accused parties refused to 
appear, and were convicted by default. They there-* 
fore petitioned the crown that the judgment might 

» 6 Rot Pari. 133. 
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be annulled, on the ground that a trial by justices in 
this mode was unknown to the law of England, and 
was a novel and dangerous innovation. The king 
granted their prayer, and thus affirmed the principle 
of the indefeasible right of the subjects of this reahn 
to be tried, as they have heretofore been accustomed, 
by a jury of their peers. 

And it would be difficult to conceive a better 
security than this right affords against any exercise of 
arbitrary violence on the part of the crown or a govern- 
ment acting in the name of the crown. No matter 
how ardent may be its wish to destroy or crush an 
obnoxious opponent, there can be no real danger from 
its menaces or acts so long as the party attacked can 
take refuge in a jury &irly and indifferently chosen. 
K the law of the land is that the question of guilt 
is in all cases to be decided by such a tribunal, the 
people must conspire against themselves before 
monarch or minister can injure their property or un- 
justly abridge their individual freedom. To use the 
words of Bourguignon, when spealiing of the jury in 
his excellent memoir on the means of improving that 
system in France ; ' Leur ind^pendance ne pent §tre 
dangereuse parceque leur pouvoir n'est qu'instantan^ : 
ne tenant k aucune corporation ils ne peuvent avoir 
d'autre int^rdt que celui de la justice ; on ne sau- 
rait faire servir le pouvoir qui leur est confie, k un 
syst^me general d'oppression ou de tyrannic, puisque, 
pour les seduire, il faudrait seduire la masse enti^re 
des bons citoyens, et leur faire preferer Tinter^t des 
oppresseurs k leur propres interSts." 
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Hence it is that the nations of the Continent have 
80 ardently desired to obtain this mode of trial amongst 
themselves, and have put it in the van of their demands 
in all revolutionary movements. It is no exaggerated 
statement of the Danish jurist. Repp, when he says, 
'All modem nations (Europeans and Americans at 
least), in as far as they dare express their political 
opinions, though disagreeing in many other points in 
politics, seem to agree in this ; that they consider trial 
by jury as a palladium, which, lost or won, will draw 
the liberty of the subject along with it. In the many 
constitutions which have been projected or established 
in the nineteenth century, most other things were 
dissimilar and local ; this alone was a vital point, a 
punetum saliens from which it was expected that the 
whole fabric of a liberal constitution would be spon^ 
taueously dated^' 

Take, for instance, the freedom of the press. This, 
which we justly prize as one of the first of social bless- 
ings, is chiefly indebted to the jury for its vigorous 
existence. Every, state-trial for a seditious libel in this 
country is an appeal from the government to the people. 
They by their representative twelve determine in each 
case, under the guidance of a judge, the degree of 
licence which is allowable in the discussion of public 
questions ; and their liberty is thus placed directly in 
their own hands. A tyrannical minister in a country 
whose constitution is nominally free may, through 
the agency of servile and corrupt tribunals, establish 
despotism under the form of law. But how can he 

^ Hitiarical Treatise an Juries in Scandinavia, 
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accomplish this when, instead of judges removable at 
pleasure, he has to obtain the concurrence of inde- 
pendent citizens, taken at random from the commu« 
nity ? They will not forge chains to enslave themselves. 
They will not pronounce a publication to be criminal 
because it reflects upon a government whose conduct 
they feel ought to be subject to their censorship and 
control. The press, therefore, that mightiest agent 
for good and evil of modern times, has a peculiar in- 
terest in the preservation of a tribunal which gives it 
the right of saying Provoco ad popvlum^ when the 
arm of the executive is stretched out to destroy it. 

Moreover, it is no light matter, in a constitutional 
point of view, for the people to repose undoubting 
confidence in their legal tribunals. Political griev- 
ances are really often of far less practical importance 
than judicial. It is a much less evil to be deprived of 
an electoral vote than to be exposed to the danger of 
an unfair trial upon a false accusation, or to have 
one's property at the mercy of an adversary who is 
rich enough to bribe a venal judge. No whisper of 
such a suspicion is ever breathed in this country, and 
the consequence is a feeling of security and confidence 
in the upright administration of the law which nothing 
can shake. This is said to have been in a remarkable 
manner exemplified during the great Rebellion of 1642. 
Then, although the kingdom was rent asunder by civil 
wars, and Royalist and Roundhead fought desperately 
for their opposite political creeds, the ordinary func- 
tions of the courts of justice were neither changed nor 
suspended. The judges went their circuits, and held 
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their assizes : and juries determined questions of pro* 
perty and life as in times of profound tranquillity ; 
nor did either party attempt to interfere with pro- 
ceedings which both felt alike an interest in protect- 
ing. In the later years of ancient Rome the corrup- 
tion of the legal tribunals was notorious. No reader 
of Cicero requires to be reminded of this ; and it was 
one of the most efficient causes which led to the down- 
fall of the Republic; for liberty became valueless when 
the fountains of justice were poisoned at their source. 
An opposite evil may, indeed, arise in times of 
popular excitement. Jurors drawn from the masses 
of the people, and under the influence of the same 
passions as their neighbours and fellow-citizens, may 
paralyze the arm of government by refusing to bring 
in verdicts of guilty where the charge is that of sedi- 
tion or treason, although the ca$e against the accused 
is clearly proved. This has happened at different 
times in this country, and it might be carried to such 
9>vi extent' as to render a state-prosecution a hopeless 
attempt. But the evil suggests its own remedy. It 
may, I think, be safely asserted, that when this uni- 
versal disinclination to convict exists, even where the 
evidence is clear, it is time to change the measures 
which have provoked such a humiliating result. It is 
worse than useless to persist in a course of policy 
which renders the executive powerless, and gives a. 
triumph to the mob in every verdict of acquittal. The 
tack of the vessel must be altered when she can make, 
no headway in the coiurse that has been hitherto 
steered. 
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With respect to the jury system as a means of pro- 
tecting innocence, it may be safely averred that it is 
the rarest of accidents when an innocent man is con- 
victed in this country ^ To say that it never happens 
would be to give to a human tribunal the attribute of 
infallibility, and to fly in the face of recorded iacts. 
But so long as man's judgment is liable to error, such 
cases must now and then occur, whatever precaution 
is taken to prevent them. And before such a cata- 
strophe can happen in our own coiurts, how strong 
must be the evidence which implicates the accused ! 
The committing magistrate, the grand jury, the petit 
jury, and the presiding judge, must all, in different 
degrees, have concurred in bringing about the result. 
I say the presiding judge, for if he has grave doubts as 
to the prisoner's guilt, it is always in his power, and 
indeed it becomes his duty, to point out to the jury 
what the circumstances are which may make it unsafe 
for them to bring in a verdict of guilty; and it is well 
known that such an intimation is hardly ever disre- 
garded. 

But can it with equal truth be asserted that 
juries never acquit in ordinary cases when they ought 
to condemn ? I fear not. This is no doubt the vul- 
nerable point of the system, that feelings of compassion 
for the prisoner, or of repugnance to the punishment 
which the law awards, are sometimes allowed to over- 
power their sense of duty. They usurp in such cases 
the prerogative of mercy, forgetting that they have 

^ For tables of the numbers of acquittals and convictiona in the 
United Kingdom during the last few years, see Appendix. 
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sworn to give a true verdict according to the evidence. 
But it is an error at which humanity need not blush : 
it springs from one of the purest instincts of our 
nature, and is a symptom of kindliness of heart which 
as a national characteristic is an honour. In some 
parts of Ireland indeed we cannot doubt that un* 
willingness to convict has proceeded from sympathy 
with crime; but those cases are exceptional. The 
state of Ireland is abnormal. Her social system is 
disorganized; and so long as murders can be there 
committed in broad day in the face of many by- 
standers, and no attempt be made to prevent the crime 
or arrest the assassin, we cannot hope that juries will 
be found less ready to secure impunity to guilt. 
When in respect of any class of offences the difficulty 
of obtaining convictions is at all general in England, 
we may hold it as an axiom, that the law requires 
amendment. Such conduct in juries is the silent pro- 
test of the people against its undue severity. This 
was strongly exemplified in the case of prosecutions for 
the forgery of bank-notes, when it was a capital felony. 
It was in vain that the charge was proved. Juries 
would not condemn men to the gallows for an offence 
of which the punishment was out of all proportion to 
the crime ; and as they could not mitigate the sentence 
they brought in verdicts of Not guilty. The conse- 
quence was,, that the law was changed ; and when 
secondary punishments were substituted for the pe- 
nalty of death, a forger had no better chance of an 
acquittal than any other criminal. Thus it is that 
the power which juries possess of refusing to put the 
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law in force has, in the words of Lord John Russell S 
'been the cause of amending many bad laws which 
the judges would have administered with professional 
bigotry', and above all, it has this important and 
useful consequence, that laws totally repugnant to the 
feelings of the community for which they are made, 
cannot long prevail in England/ 

It would be strange indeed if we were dissatisfied 
with a tribunal which is one of the objects most 
prized by those nations on the continent who possess 
it, and most coveted by those who do not. Let us 
listen to the language used by a German judge on 
opening an assize court in Rhenish Bavaria, in 1834^ 

'As often as the day again appears, on which 
jurors meet for the discharge of their important 
functions, earnest thoughts must throng upon the 
mind of every reflecting person who understands how 
to judge of and lay to heart the higher relations of 
the social union. The first impression certainly 
amongst us all is a feeling of joy that we are still in 
possession of an institution which the iGreest nations 
of two hemispheres regard as their most precious 
jewel, and watch over with jealous eyes— ^an institution 
which calls on the unprejudiced, independent citizen 

' Essay on English Chvemment, p. 393, 

' This expression is rather harsh, for it must be remembered 
that the judges are bound to administer the law as they find it. 
Xhey are not responsible for its undue severity. This is the fault 
of the legislature. So that, 'professional bigotry' really can mean 
nothing more than ' conscientious regard for their duty and their 
oaths.' 

* See Staats-Lexiean, Vol. vn. Art. Jury, 
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to be the judge of his equal ; — which surrounds the 
holiest rights of man — ^the rights of liberty and 
honour— with the strongest guards which human fore- 
sight could devise, when it freed the verdict of guilty 
or not guilty from the trammels of legal technicality, 
and entrusted it to the conscience of chosen men^ 
who, taken from the midst of the population, and from 
all classes of the community, offer every possible 
guarantee for a discerning and impartial administra* 
tion of justice. The people who possess such an in- 
stitution stand higher than those who are still with- 
out it. They are less in their nonage, and more free. 
The citizen who from time to time is summoned from 
the round of his usual avocations to the judgment- 
seat, must feel himself in a high degree honoured and 
elevated by the trust reposed in him. He becomes 
more conscious of his worth as a man and a citizen. 
He gains both in experience and intelligence. Rightly 
therefore may a certain degree of pride mingle with 
the feeling of joy of which I have spoken.' 

Such sentiments' could only spring from a deep 
conviction of the worth of the object they applaud. 
And this conviction was no doubt strengthened by 
the contrast that exists between trial by jury and 
the mode of criminal procedure in the other German 
states, of which we have already spoken. But such 
contrast enhances the value of the testimony. 

It must however be admitted that it is not in 
its criminal functions that the jury has been exposed 
to the attacks of those who question its title to public 
favour. No voice worth noticing has been raised 

T.J. FF 
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against it in this aspect, although it has often heen 
said in jest, that an innocent man would prefer being 
tried by a judge, and a guilty one by a jury, who 
would be more likely to blunder into an acquittal 
But its merits as a tribunal for the decision of dvil 
actions have been more freely canvassed ; and here 
we cannot appeal to the desire of the continental 
nations to adopt the institution as a testimony on its 
behalf; for in no instance have they introduced into 
their courts trial by jury in civil cases. They have 
looked at it only as a means of protection against 
false charges of crime, and have not ventured to sub- 
mit to its decision complicated questions of property 
or contract, where facts asserted on one side are denied 
on the other. 

In the speech made by Herault de S^chelles, 
when he presented the Report of the Jurisprudence 
Committee to the French National Convention in 
1793, he said:— 

* It is not the same in civil affairs as in criminal. 
In criminal matters where the law is deficient, the 
accused is discharged of right, because his crime not 
being found in the law is no longer considered as 
crime; it is only a question then of acquitting or 
condemning him.. But in a civil process, a party may 
make a just demand for the most legitimate rights, 
and it is possible that the law may be silent. In this 
case what shall the judge do ? shall he send away a 
plaintiff whose moral right is clear, a victim of the 
imprivoyance of the civil law ? But there is a more 
urgent reason, because it belongs to the nature of 
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things. It is, that in almost all lawsuits it is im- 
possible to distinguish the fact and the right, which 
usually are mixed together ; and the one cannot be 
preserved or apprehended without the other. But 
further; in criminal matters you rise from the fact 
to the law ; in civil, from the law to the fact : so 
that it would be necessary in civil matters to place 
the judge in the first order and the jury in the 
second. The example of the English is opposed ; but 
it is a fact, that they groan under a civil jurispru- 
dence which is at the same time slow and circuitous.. .. 
' The institution of the civil jury has appeared to 
us impracticable, and those who are obstinate in sup- 
porting it have not enough perhaps reflected upon 
the nature of the jury. The jury in criminal matters, 
as in civil affairs, only decides upon the facts, not upon 
the law. Or if it should be possible to find in each 
contestation the means of declaring a fact, if there 
exists not a law for each contestation, as there exists 
one for each crime, how would the judges act charged 
with applying the law ? They would decide then ac- 
cording to their own opinion. But if they did not 
see the fact like the juries, or if, as it more often 
happens, the matter can be considered under different 
bearings, if it presents different consequences, then 
the judges would be themselves juries, or rather the 
juries would be useless. It would be a monstrous 
thing in civil matters that the judges could annihilate 
by their opinion the declaration of the jury : it would 
be doing away with the jury itself. Shall it be said then 
that in this case the office of the judge will be useless ? 

FF2 
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But then they make the juries judges of facts as well as 
law; which is repugnant to the nature of things : then 
they are simply judges^ and there are no more juries.' 
And one of the ablest and most philosophical jurists 
of modem times, Meyer, expressly points out the civil 
jury as one of the defects of our judicial system \ 
After admitting, in terms of warm eulogium, the ad- 
vantages of the jury as a tribunal for criminal inquiry, 
he says that no reason exists for entrusting the exami* 
nation of facts in a civil action to persons who are not 
familiar with the conduct of such actions. But the 
grounds alleged by Meyer for his opinion are so weak, 
that it is surprising to find them brought forward by 
a writer of his reputation. His argument is this. A 
civil proceeding not only possesses much less interest 
for those who investigate it, but presents much greater 
variety than one of a criminal nature ; and a juryman 
cannot be expected to give as much attention to a 
question which has not the same degree of importance 
as those of the latter kind. There may be motives 
why a defendant in a civil cause should not wish to 
give a complete answer to the action, but may find 
his advantage in being defeated. For instance, he 
may be in possession of a guarantee or indemnity 
which he can enforce against a third party ; and he 
may in collusion with the plaintiff submit to an ad- 
verse verdict, in order to share with the latter the 
proceeds of the guarantee, which he can afterwards 
recover against the guarantor ! And Meyer asks how 
such a man(Buvre can be discovered by a jury, which 

^ Orifi. dei ImtU, Judie. n. o. 21. 
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is not like a permanent judge conversant with actions, 
and can have no motive for suspecting the parties? 
It is hardly necessary to answer such reasoning as 
this; but it may be asked in reply, what motives a 
judge any more than a jury could have for imagining 
that a case so utterly improbable would happen. And 
if it did, the judgment of a court must be the same as 
the verdict of a jury. If a party declines to defend 
a suit, the plaintiff must succeed, whatever may be the 
nature of the arrangement between them with respect 
to ulterior proceedings. No court of law or equity 
can eke out for a man a defence of which he refuses 
to avail himself. And besides, Meyer forgets that the 
guarantor in such a case could immediately, after 
being called upon to pay the money, bring an action 
against the party whom he indemnified, and recover 
the whole amount he had been compelled to pay ; so 
that there can be no imaginable reason why the de- 
fendant in the first suit should collude with the plain- 
tiff to the injury of the guarantor. A man is not 
likely to agree to divide a sum with A^ when by so 
doing he renders himself liable to pay the whole 
amount to B. But moreover, we are told by the 
same author, that the whole proceeding of trial by 
jury in civil suits is illusory. The jury, he says, give 
their verdict after the whole case has been summed 
up by the presiding judge ; and that verdict may be 
set aside by the court above, and a new trial ordered, 
on various grounds ; which have been previously ex- 
plained ^ Of what value then, he asks, is a mode of 

^ See ante pp. 188—191. 
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trial which is submitted to the censorship of a supe- 
rior tribunal, not onlj in matters of form, but upon 
^he merits, as in the case of questions as to the suffi- 
ciency of evidence, and excessive damages ? What is 
the liberty of a jury which sees a first verdict annulled, 
because it is not approved of by the presiding judge, 
and which knows that after a second trial the verdict 
will be brought under the consideration of the same 
judges who have already invalidated the decision ar- 
rived at in the first ? Is not the intervention of the 
jury in civil questions, subject to the correction of a 
permanent tribunal, the means of throwing ridicule 
on the institution, and inspiring a doubt of its utility 
even in criminal proceedings ? 

Now, strangely enough, the objections which are 
here urged by Meyer against trial by jury in civU 
cases will to most minds, I think, appear to be some 
of the chief recommendations of the system. I need 
not repeat here the language of Lord Mansfield, which 
has been already quoted, respectipg the necessity of 
not allowing verdicts in the first instance to be in all 
cases final, and subject to no power of revision or pos- 
sibility of reconsideration. It would be much easier 
to argue in favour of admitting such a power in crimi- 
nal cases, than to deny its advantages in civil. The 
supervision of verdicts, as it is exercised by the courts 
of law in this country, not only does not render the 
jury trial illusory, but increases its efficiency in a re- 
markable degree. Whatever might be the nature of 
the tribunal, it would be an intolerable hardship if no 
means existed of correcting its mistakes, which must 
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sometimes inevitably occur in the course of investi- 
gating difficult and complicated questions of fact. The 
decision of a court consisting of one or more judges, 
to whom alone Meyer would entrust this task, is 
surely liable to error ; and yet either its decision must 
be in all cases irreversible, or if not, then, according 
to his argument, its powers are nugatory, and its pro- 
ceedings illusory. 

But although it is easy to answer the above objec- 
tions, it cannot be denied that plausible arguments 
may be urged against the fitness of a jury to deter- 
mine the intricate questions that often arise in civil 
actions. Nor will it be thought a sufficient answer 
to say that the system has in this country antiquity 
to recommend it. We live in times when this plea is 
treated with small respect. A better reason for the 
continuance of an institution must be given than that 
it has been handed down to us by our forefathers, 
although this alone ought to raise a presumption in 
its favour, and throw upon an opponent the burden 
of proving his objection. The many evils which have 
long deformed our jurisprudence have produced in 
the public mind a feeling of jealousy and discontent 
at the state of the law, which is not likely to be re- 
strained by the reflection that the present generation 
is no worse off in this respect than those which have 
preceded it. That man must be a careless observer 
who thinks that a remedy will be found in mere pal- 
liatives, or that the nuschief can be arrested by a few 
slight changes. The machinery of our law is too 
complicated, and its working too expensive, to suit 
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the wants of the present husj age ; and it must be 
effectually amended, or it will run the risk of being 
rudely overthrown. 

At times impatient murmurs may be heard against 
the ignorance or perverseness of juries, and their ver- 
dicts are unfavourably contrasted with what are sup- 
posed likely to have been the decisions of a learned 
and clear-sighted judge. Within the last few years 
an innovation has taken place of an important kind. 
The act establishing the county courts has substituted 
single judges for juries in all cases within their juris- 
diction where neither of the litigant parties claims to 
have the cause heard before the latter tribunal. But 
a still greater change consists in the number of the 
jurors. The old immemorial twelve are no longer 
required, but the jury is limited to Jlve^ whose verdict 
determines the facts in dispute. The reason of this, 
no doubt, has been a conviction on the part of the 
legislature, that the great majority of causes which 
would be tried in the county courts were likely to 
be of too trifling a nature to justify them in throwing 
the burden of attendance upon a larger number. 
But in selecting an uneven number like five, and still 
requiring their verdict to be unanimous, they seem 
to have been impressed with the idea, that in case 
of difference of opinion there must necessarily be a 
majority, who are more likely to influence the dis- 
sentients than where the numbers are equally divided. 
The allowing judges to decide both facts and law in 
claims limited to a certain amount, is nothing more 
than extending to civil cases the principle which 
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entrusts magistrates with the power of summarj con- 
viction in minor offences* 

In the outlines of a proposed code lately put forth 
by the Society for promoting the Amendment of the 
Liaw, one of the articles is, * All questions of fact shall 
be determined by the judge, unless either party shall 
require them to be determined by a jury/ This cor- 
responds with the provision in the New York code 
previously quoted, which enables the parties in a 
cause, by mutual consent, to dispense with a jury. 
And certainly, as regards the public, no fitir objection 
can be taken to such a plan ; for volenti nonfit injuria ; 
and there seems no reason why, if both parties desire 
it, they should not be at liberty to forego a jury trial. 
But an additional burden would thereby be thrown 
upon the judges ; and this deserves consideration, as 
will be noticed hereafter. The opponents, however, 
of the civil jury say — and it may be admitted — ^that 
juries are sometimes mistaken, and their verdicts 
wrong. I believe that this happens much less fre- 
quently than the objection implies; and chiefly in 
those cases where there is such a conflict of evidence 
and probabilities as would render it difficult for any 
tribunal, however constituted, to arrive at the truth. 
The presiding judge has, by the tendency and bias of 
the remarks which he makes iit summing up, the 
means of influencing and guiding them to a right 
result; and they have generally the good sense to 
avail themselves of all the help afforded by his perspi- 
cacity. And in the power of granting a new trial, the 
courts possess an effectual, though, it must be con- 
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fessed, an expensive remedy, against verdicts in civil 
cases which are manifestly improper. True it is that 
causes are sometimes submitted to the decision of 
juries with which they are unfitted to deaL Such are 
questions arising out of long and complicated accounts, 
and other matters of a like kind; but these ought 
never to be brought before them. The only proper 
tribunal for such inquiries is the forum domestienm 
of the arbitrator ; and experience ought by this time 
to have taught parties the folly of incurring in those 
cases the costs of appearing in courts where the almost 
inevitable consequence is, that the cause is referred to 
arbitration, after much unnecessary expense and delay. 
It would not be difficult for an opponent of the sys- 
tem to cite ludicrous examples of foolish verdicts, 
but they would be a very unfair sample of the average 
quality; and nothing can be more unsafe than to 
make exceptional cases the basis of legislation. In 
a country like this, which is one vast hive of com* 
merce and manufactures, and where so large a pro- 
portion of civil actions arises out of transactions in 
trade, it may be with certainty affirmed, that the per- 
sons most likely to understand the nature, and arrive 
at the truth of the dispute between litigant parties, 
are those who are conversant with the details of busi- 
ness, and engaged in simUar occupations themselves. 
And such are the men who constitute our juries. It 
may well be doubted whether Lord Mansfield would 
have been able to elaborate firom the principles of the 
common law, cramped and fettered as it was by the 
technicalities of a bygone time, the noble system of 
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mercantile law, which has immortalized his name» 
iv^ithout the assistance of juries of merchants, who so 
zealously co-operated with him in the task of apply* 
ing the legal maxims of the days of the Henrys and 
Edwards to questions arising upon bills of exchange, 
charter-parties, and policies of insurance. Nor must 
we forget the many other advantages of this mode of 
trial, which have been already noticed in an earlier 
part of the present chapter. 

It was said of Socrates that he first drew philo- 
sophy from the clouds, and made it walk upon the 
earth. And of the civil jury it may be also said, that 
it is an institution which draws down the knowledge 
of the laws to the level of popular comprehension, and 
makes the unlearned understand the nature and ex- 
tent of their legal rights and remedies. 

Supposing, however, that we were to abplish it, 
what tribunal are we prepared to substitute in its 
place ? Are we to throw the burden upon the judges, 
and make them, like the Scabini of the Franks^ decide 
disputed &cts^ as well as expound the law ? But it 
may well be doubted whether this would in the end 
more efiectually secure the great object of judicial 
inquiry, namely, the discovery of truth. To say 
nothing of the exhaustion of mind which would be 
felt by a judge called upon in the rapid succession of 
causes tried at nisi priits to weigh contradictory evi- 
dence, and balance opposing probabilities, — although 
it may sound paradoxical, it is true, that the habitual 
and constant exercise of such an office tends to unfit 
a man for its due discharge. Every one has a mode 
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of drawing inferences in some degree peculiar to him- 
self. He has certain theories with respect to the mo- 
tives that influence conduct. Some are of a suspicious 
nature, and prone to deduce unfavourable conclusions 
from slight circumstances. Others again err in the 
opposite extreme. But each is glad to resort to some 
general rule by which, in cases of doubt and difficulty, 
he may be guided. And this is apt to tyrannize over 
the mind when frequent opportunity is given for ap- 
plying it. But in the ever-varying transactions of 
human life, amidst the realities stranger than fictions 
that occur, where the springs of action are often so 
diflerent from what they seem, it is very unsafe to 
gereralize, and assume that men will act according to 
a theory of conduct which exists in the mind of the 
judge. 

I am satisfied also that the concurrence of the 
people in the administration of the law, through the 
medium of the jury, greatly increases the respect and 
reverence paid to the judges. In deciding upon facts, 
opinions will necessarily vary, and judges, like other 
men, are liable to be mistaken in estimating the effect 
of evidence. Every one thinks himself competent to 
express an opinion upon a mere question of fact, and 
would be apt to comment freely upon the decision of 
a judge which on such a question happened to be at 
variance with his own. It is easy to conceive cases 
where much odium would be incurred if, in the opinion 
of the public, the judge miscarried in a matter which 
they thought themselves as well able to determine as 
himself. From this kind of attack the judge is now 
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shielded by the intervention of the jury. He merely 
expounds the law, and declares its sentence ; and in 
the performance of this duty, if he does not always 
escape criticism, he very seldom can incur censure. 
So that De Tocqueville is strictly right when he says^ 
* Le jury qui semble diminuer les droits de la magis- 
trature, fonde reellement son empire : et il n'y a pas 
de pays oil les juges soient aussi puissans que ceux oil 
le peuple entre en partage de leurs privileges?' 

But, moreover, the tendency of judicial habits is to 

foster an astuteness, which is often unfavourable to 

the decision of a question upon its merits. No mind 

feels the force of technicalities so strongly as that of 

a lawyer. It is the mystery of his craft, which he has 

taken much pains to learn, and which he is seldom 

averse to exercise. He is apt to become the slave of 

forms, and to illustrate the truth of the old maxim — 

qui hceret in liter d hoeret in cortice. Now a better 

corrective for this evil could hardly be devised than 

to bring to the consideration of disputed facts the 

unsophisticated understandings of men fresh from the 

actual business of real life, imbued with no profes-p 

sional or class prejudices, and applying the whole 

power of their minds to the detection of mistakes, or 

the disentanglement of artifice and fraud. The jury 

acts as a constant check upon, and corrective of, that 

narrow subtlety to which professional lawyers are 

so prone, and subjects the rules of rigid technicality 

to be construed by a vigorous common sense. 

And there is good sense in the following quaint 
remarks, taken from the pamphlet already quoted. 
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which is attributed to Lord Somers' : — ^^ If judges had 
power of both determining the matter of fact^ and 
also the matter of law, as must^ if there were no juries, 
their latitude of erring, &c. must then be the greater, 
and their doing wrong or mischief might be the more, 
inasmuch as they might wrong one then in both the &ct 
and law ; and their encouragement so to do would be 
improved, since then it must be harder to detect them, 
as whether erred in the &ct, or in the law, or partly 
in both ; like as it's easier seeking a bush than a wood. 

But were judges presumed saints, and never so 

upright, &c., yet who can imagine, but at a trial when 
witnesses are all examined, and evidence all given, the 
jury being so many persons, and probably knowing 
something of the matter before, they may, all assisting 
one another, better observe, remember, and judge upon 
the whole matter, than any one or two, &c. others, 
though called judges? Certainly one may do more 
with help than without. So the proverb is — Ne Her^ 
ctUes quidem contra duos; oculi plus oculo mdent. 
Two to one is odds at foot-ball. And, non omnes sed 
pauci decipi aut decipere possunt. The fewer may 
the more easily deceive or be deceived. Quandoque 
bonus donnitat Jlomerus. Nemo sine erimine vitnt. 
Humanum est errare. It's natural for man to err. 
None's without fault ; and the surest foot may slip/ 

K common jurors are sometimes found deficient 
in intelligence, the true remedy is not to abolish the 
system, but to improve it by educating the people so as 
to make them more fit to discharge the duties which 

^ Guide to EnfflM Juria, by a Person of Qualiiy. 
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it imposes. The more we train and discipline their 
minds, and, above all, the more we teach them to act 
upon Christian principles, so that they may undertake 
the office under a deep and solemn sense of responsi- 
bility, and with a conscientious reverence for their 
oaths, the more excellent an instrument for the ends 
of justice will the jury become. And the converse of 
this is equally true. Where the mental capacity of 
a nation is mean, or the standard of public morality 
is low, and the obligation of an oath is lightly felt^ no 
worse machinery could be devised for judicial investi- 
gations. It is invidious to specify instances, but it is 
easy to see that there are countries where trial by 
jury, even in criminal cases, must be a doubtful expe- 
riment, and in civil, at present, beyond all question a 
failure ^ 

The late change in the law, whereby parties in an 
action are made admissible witnesses for themselves, 
has, I think, increased the importance as well as the 
difficulty of the office of the jury. It is remarkable 
that our great legal optimist, Blackstone, pointed out, 
a century ago, * the want of a complete discovery by 
the oath of the parties ' as one of the defects of our 
jury system. He said : — 

' This each of them is now entitled to have, by 
going through the expense and circuity of a court of 

^ I may mention British India as a country where I believe it 
would be very unsafe to entrust questions to the decision of a 
native jury. All who have had much practice in Indian appeals 
must be painfully aware how little reverence the natives have for 
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equity, and therefore it i^ sometimes had by consent, 
even in the cour^of law. * How far such a mode of 
compulsive examination is agreeable to the rights of 
mankind, and ought to be introduced in any country, 
may be matter of curious discussion, but is foreign to 
our present inquiries. Iv has long been introduced 
and established in our courts of equity, not to mention 
the ciyil law courts : and it seems the height of judi- 
cial absurdity, that in the same cause between the 
same parties, in the examination of the same factSi 
a discovery by the oath of the parties should be per- 
* mitted on one side of Westminster-hall, and denied 
on the other : or that the judges of one and the same 
court should be bound by law to reject such a species 
of evidence, if attempted on a trial at bar ; but, when 
sitting the next day as a court of equity, should be 
obliged to hear such examination read, and to found 
their decrees upon it. In short,* within the same 
country, governed by the same laws, such a mode of 
inquiry should be universally admitted, or else mii- 
versally rejected.' 

I am by no means disposed to deny that the ad- 
mission of parties to give evidence in a cause in their 
own behalf will facilitate the ends of justice, by pro- 
moting the discovery of truth ; but without doubt the 
temptation to perjury is thereby increased, and the 
task of the jury will be often rendered more difficult 
and delicate. Even stopping &r short of perjury, a 

trutb, eTcn when guarded by the sanction of an oath. An attempt, 
however, has been made partially to introduce the system in India, 
in civil cases. See Reg. YI. of 1832, Sec. iiL 
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man is naturally inclined to give an undue colouring 
to the merits of his own case ; his memory is sharpened 
as to points favourable to him, and his wishes often 
make him put an interpretation upon the words used 
in a verbal contract or other transaction to which he 
is a party, which he is apt to confound with the words 
actually uttered on the occasion. All this will impose 
upon the jury the task of deciding more frequently 
than heretofore between opposite and conflicting 
statements^ and require more than usual caution and 
intelligence on their part. The same difficulty, how- 
ever, would occur if any other tribunal were resorted 
to, and therefore it can be no valid argument against 
the use of the jury in civil causes. 

The great object of all ought to be to increase 
the efficiency of this mode of trial by educating the 
people. And by education I do not mean merely the 
sharpening of the intellect, but the teaching them to 
act upon religious principle. It has been strongly said, 
that ' the whole establishment of King, Lords, and 
Commons, and all the laws and statutes of the realm, 
have only one great object, and that is, to bring twelve 
men into a jury-box.' This is hardly an exaggeration. 
For to what end is the machinery of the constitution 
employed but to give every man his due, and protect 
all in the enjoyment of their property, liberty, and 
rights ? And the twelve men in the jury-box are in 
this country the great court of appeal, when in the 
case of the humblest as well as the most exalted 
citizen, these or any of these are attacked. Long may 

T. J. G G 



450 THE JURY AS A SOCIAL, POLITICAL, ETC. [CH. XVIIL 

it be SO ! and while other nations are heaving with the 
throes of revolution, and regard their polity with dis- 
content, long may the characteristics of England be 
her attachment to the institutions handed down to us 
by our forefathers — her confidence in the pure and 
upright administration of justice — and her reverence 
for the law. 
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APPENDIX I. 
Page 214. 

On the Meaning of the word Militbs. 



THE term tniUtes so frequently occurs in our old legal pro- 
ceedings, that it may be useful to ascertain what was the 
rank of the persons to whom it was applied. It is generally 
translated 'knights,' but this, at the present day, suggests the 
idea of a higher dignity than was intended by our ancestors 
when they made use of the word milites. The truth is, that 
persons of this class were, in ancient times, almost coextensive 
with those whom we should now call ' gentlemen.'* At common 
law, as well as by force of the Statute 1 Edw. II. c. 1. ci^i^ milUibus^ 
every one of full age, and having an entire knight'^s fee, or forty 
pounds a year in land, was compellable to take the degree of 
knighthood, par /aire service al Bay et al realme in course de 
Justice^ as was said in Hartford's Gase^ 7 Hen. VI. 14. And 
the justices itinerant had it in charge always to inquire de 
Tcdectis^ i. e, concerning the sons and heirs of freeholders of 
age and sufficiency for knighthood. Thus we find in the 
Gloucester Iter MS«, 1 5 Edw. I., under the head de mlectis^ 
a presentment by the jury, that * Bicardus de Bachyingden 
habet integrum feodum militis, et est plense setatis, et non« 
dum est miles ; ideo ipse in misericordiS, f and the fine imposed 
upon him is stated to be c. sol, equal to the relief paid for a 
knight's fee. But they might commute the fine by payment of 
a certain liquidated sum, and thus escape actual knighthood. 
* These,' says XJmfreville in his Lex Coronatoriaj *were the 
knights, or freeholders, whom we read of in our old books and 
acts of Parliament, who were used in trials of causes and 
returns of jurors in writs of right.' It seems therefore that 
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they were called mUites because legally compellable to be such, 
although they were not actually knighted. The power of fining 
persons who declined knighthood existed until the paadng of 
Stat. 1 6 Car. I. c. 20, by which act the practice was abolished. 
In his Introduction to Domesday Baok^ Sir Henry EOis 
says, that the term miles appears not to have acquired a precise 
meaning at the time of the Gonqueror^s Survey — sometimes im- 
plying a soldier generally, and sometimes a person of higher 
distinction. Instances are numerous in the Survey where &e 
milites hold each only a single hide of land. 
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Theory of Prohahilities applied to Verdicts. 



THE following remarks upon the mathematical application 
of probabilities to such a question as the correctness of 
a verdict are, in substance, those of Professor Donkin, of 
Oxford, which have been kindly communicated to me by my 
friend. Dr. Twiss. 

Let there be n possible and conflicting hypotheses equally 
probable a priofi^ and let the probability of a certain event, 
supposing the truth of the first hypothesis, hepv ; and similarly, 
let j>«, />t9 • • • 'Pn be the respective probabilities of the event, on 
the suppositions of the truth of the other hypotheses. Then if 
the event in question happens, the a posteriori probabilities of 
the several hypotheses become proportional respectively to 

Pi^P»>P»i'"P»i and therefore, if jpi+j?i + />a + p»-S^the 

actual values of these a posteriori probabilities are 

Pi Pi Pn 

s' s' S' 



APPENDIX n. 455 

Now suppose a question is submitted to a jury of m -^ n 
persons, of whom m decide it one way and n the other, and let 
tn be greater than n. Let x = the probability that any one 
juror will give a right decision, and let this probability be the 
same for all the jurors. The probability that m are right and 
n wrong is expressed by the formula ^ . (i - a?)", and the pro- 
bability that n are right and m wrong by d^ (i - xy. Therefore 
the a posteriori probabilities of the two hypotheses are 



a?* (I - ay ^{l^x)''a^' «* (l - x)" + a?" (1 - x)' ' 

The first of these is the probability that the decision is right. 

If we suppose x^ i this formula reduces itself to i ; or, in 
other words, if it is only an even chance that each juror is 
right, it is only an even chance that a decision of any majority 
is right. 

But this, I think, shews the fallacy of attempting to draw 
any practical inferences from such calculations. No one can 
seriously believe that if there are twelve persons who are each 
as likely to be right as wrong, and eleven of them agree in the 
same opinion against one dissentient, the probability remains 
still as great that they are wrong as that they are right ; and 
yet that is the consequence which flows from the above mathe- 
matical formuke. 

The formula given by Laplace, for the probability that a 
decision given by m jurors against n is right, is 

foX^{l -xydx' 

See the subject discussed in the EncyelopcpdUa Metropoli- 
tana. Vol. IL 469—70. 
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Page 329. 
Form of a Scotch Libel or Criminal Lbttbrs. 



IT will be seen that the libel is in a syllogistic form. The 
major premiss consists of the general allegatioo, that die 
offence with which the prisoner is charged is in its natore a 
crime against the law, and the minor is the assertion that the 
prisoner committed that offence. 

HERCULES JAMES ROBERTSON, Esquire, Adtocate, 
Sheriff of RENFREWsmnE, To Offioeia 

of Court, jointly and severally hereby specially constitnted: — 
Whereajs it is humbly meant and complained to me by Robert 
Wylie, Writer in Paisley, and Robert Rodger, Writer there, joint 
Procurators Fiscal of the Sheriff Court of Renfrewshire, actiiig for 
the Upper Ward of said Shire, for the public interest, upon PETER 
M'KELLAR, now or lately gamekeeper, and now or latdy residing 
at or near Broom, in the Parish of Meams and Shire of Renfrew : 
THAT ALBEIT, by the laws of this and of every other well- 
govemed realm, ASSAULT, especially when committed to the 
injury of the person, and by a person who has been previously 
convicted of Assault, is a crime of an heinous nature, and severely 
punishable : YET TRUE IT IS AND OF VERITY, that the 
said Peter M'Kellar is guilty of the said crime, aggravated as afore* 
said, actor, or art and part, IN SO FAR AS, on the 

Seventh day of June, Eighteen Hundred and Fifty, 
or on one or other of the days of that month, or of May immediately 
preceding, or of the bypast days of July immediately following, and 
within or near a pasture field at or near the mansion-house of 
Broom, in the Parish of Meams aforesaid, then and now or lately 
possessed by Allan Pollock, junior, residing there, and seventy or 
thereby yards from the said mansion-house, the said Peter 
M'Kellar did, wickedly and feloniously, attack and assault John 
Lennox, bleacher, now or lately residing at or near Haadeden, in the 
Parish of Meams aforesaid, and did, with a stick or other similar 
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inreapon, strike him on the breast and across the knees, or other 

parts of his body, and did knock him twice to the ground, and the 

said John Lennox haying got up and proceeded towards the road or 

pathway leading from the said mansion-house of Broom to the 

porte/s-lodge of Broom, situated at or near the old Kilmarnock road, 

the said Peter M'Kellar did> time aforesaid, upon or near the said 

road or pathway from the mansion-house of Broom aforesaid, and 

three hundred and twelve yards or thereby distant from the said 

mansion-house^ in the Parish of Meams aforesaid^ again, wickedly 

and feloniously, attack and assault the said John Lennox, and did, 

with a stick, or other similar weapon, strike him repeatedly on the 

left shoulder and arms, or other parts of his body; by all which. 

the said John Lennox was hurt, bruised, and injured in his person ; 

and the said Peter M^Kellar has been previously convicted of 

assault ; And the said Peter M'Kellar having been apprehended and 

taken before John Willox, Esquire, ono of her Majesty's Justices of 

the Peace for Renfrewshire, did, in his presence, at Pollokshaws, on 

the 

Eighth day of June, Eighteen Hundred and Fifty, 
emit and subscribe a Declaration; and the said Peter M'Kellar 
having thereafter been taken before John Dunn, Esquire, one of my 
Substitutes, did, in his presence at Paisley, on the said 

Eighth day of June, Eighteen Hundred and Fifty, 
emit and subscribe another Declaration : WHICH DECLARA- 
TIONS, as also a medical report or certificate, bearing to be dated 
* Pollokshaws, 8th June, 1850,' and to be signed * Thos. Corbett, 
Surgeon,' as also an extract or certified copy of a conviction for the 
crime of assault, obtained against the said Peter M^Kellar, before 
the Sheriff Court of Argyleshire, at Inverary, on the 

Eleventh day of June, Eighteen Hundred and Forty-two, 
as also extracts or certified copies of three several convictions for the 
crime of assault, obtained against the said Peter M'Kellar, before the 
Sheriff Court of Stirlingshire, at Stirling, on the 

Twentieth day of May, Eighteen Hundred and Forty-five, 
Thirteenth day of September, Eighteen Hundred and Forty-five, and 

Thirty-first day of January, Eighteen Hundred and Forty-eight, 
respectively, as also an extract or certified copy of a conviction for 
the crime of assault, obtained against the said Peter M^Kellar, before 
the Justice of Peace Court of Renfrewshire, at Johnstone, on the 
Sixteenth day of April, Eighteen Hundred and Forty-nine, 
as also an extract or certified copy of a conviction for the crime of 
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assault, obtained against the said Peter M'Kellar, before the Justice 
of Peace Court of Renfrewshire, at Pollokshaws, on the 

Fourth day of May, Eighteen Hundred and Fifty, 
being to be used in evidence against the saud Peter M'Kellar at his 
trial, will, for that purpose, be in due time lodged in the hands of 
the Clerk of Court, in order that he may have an opportunity of 
seeing the same: ALL .WHICH, or part thereof, being found 
proven by the verdict of an Assiae, or admitted by the judicial con- 
fession of the said Peter M^Kellar, in a Court to be held by me or 
my Substitute, the said Peter M'Kellar OUGHT to be punished 
with the pains of law, to deter others from committing the like 
crimes in all times coming. 

HEREFORE, &c. 
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Tables shewing tJie Number of Commitments, and their results, 
in the United Kingdom for the year 1850, taken from 
the returns to Parliament. 



IN England and Wales the total number of persons conunitted 
in 1850 for alleged offences was 26,813. The result of the 
proceedings consequent thereon was as follows : 

Not Prosecuted, and admitted evidence . . . 141 

No Bills found against 1,458 

Not Guilty on Trial 4,639 

Acquitted and Discharged . . . 6,238 

Acquitted on the ground of Insanity .... 26 

Found Insane 12 

Detained in Custody 38 

Sentenced to Death 49 

„ Transportation 2,578 

„ Imprisonment 17>602 

„ Whippmg, Fine, &c 307 

Pardoned without sentence 1 

Convicted 20^7 

Total Committed 26,813 
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With respect to the question of the greater certainty of 
convictions following commitments, the tendency during the 
last iSive years to a decrease in the proportion acquitted is con- 
firmed by the Returns for 1850. In the three years ending 
^th 1845 the proportion was stationary at 28*6 per cent.; for 
the five subsequent years it has been, in 1846, 27*6 per cent.; 
in 1847, 25-1 per cent.; in 1848, 24-4 per cent.; in 1849, the 
same ; and in 1850, 23*2 per cent. The proportion in 1850 is 
comprised of 0*5 per cent, discharged by reason of no prosecu- 
tion, including those admitted evidence; 5*4 discharged, no 
Sill being found ; and 17*3 acquitted and discharged on trial by 
the petty jury. This increase, says Mr. Bedgrave, of the 
Home Office, who compiled the Tables, in the proportion 
convicted, appears coincident with the diminished severity of 
the punishments inflicted. In 1850, of those convicted one in 
419 only had judgment of death passed or recorded against 
them, and one in 79 alone was sentenced to transportation. 

In Scotland, the total number of persons committed for 
trial, or bailed, in 1 850, was 4468, with the following results : 

Discharged without Trial by the Lord Advocate and 

his Deputies 660 

Discharged from other causes 163 

Not Guilty on Trial 35 

Not Proven on Trial 223 

Found Insane * . . 6 

Total Discharged or Acquitted . « • . 1,087 

Convicted 3,363 

Outlawed . * . . 18 

Total . 4,468 



In Ireland, the total number of persons committed in 1850 
was 31,326. Of these 14,218 were acquitted, and 17,108 
convicted. 
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Comparative Talle^ ihewifig the Number of ConmcHons and 
Acquittals in Ireland for Seven Tears^ u^ith the rate per 
cent, of each on the whole Number of Offences, 



YEARS. 


Convicted. 


Acqoitted. 


Total. 


Rate per cent. 


Conricted. 


Acquitted. 


1844 .. 

1845 .. 

1846 ,. 

1847 .. 

1848 .. 

1849 .. 

1850 .. 


8,042 
7,101 
8,639 
15,2;^ 
18,206 
21,202 
17,108 


11,406 

9,595 

9,a53 

15,976 

20,316 

20,787 
14,218 


19,448 
16,696 
18,492 
31,209 
38,522 
41,989 
31,326 


41-35 
42-53 
46-72 
48-81 
47-26 
50-49 
54-61 


58-65 

57-47 

53-28 

51-19 

52-74 

49-5 

45-39 



Considered as to the class of crime, the following are the 
results: — 

Class. Convicted. Acquitted. 

1. Offences against person • 38*31 . 61-69 

2. Offences against property with violence . 47*52 . 52-48 

3. Offences against property without violence 61 '27 • 38-73 

4. Malicious offences against property. . . 49*78 • 50*22 

5. Forgery and offences against currency . 49-60 . 50*40 

6. Miscellaneous offences 37*99 . 62-01 

With reference to this subject, it will be interesting to cite 
what Quetelet, a writer of great eminence, says of the operation 
of trial by jury in Belgium. The following extract is trans- 
lated from his work, Sur la Th^orie des Probabilities published 
in 1846. We must bear in mind, that the jury in criminal 
cases was not adopted in Belgium until 1830 ; and Quetelet 
begins by quoting a passage from a work written by him in 
1829- 

' **• In 1826 our tribunals condemned 84 individuals out of 
100 accused, and the French tribunals 65 : the Englidi tri- 
bunals have also condemned 65 per cent, during the last twenty 
years. Thus, out of 100 accused, 16 only have been acquit- 
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ted with us, and 35 in France, as in England. These two 
latter countries, so different in manners and in laws, however, 
pronounce in the same manner on the fate of the unfortunate 
submitted to their judgments ; whilst our kingdom, so similar 
to France by its institutions, acquits a half less of the accused. 
Should the cause of this difference be sought in the fact, that 
nve have not the institution of the jury, which our neighbours 
have ! We think it is so. 

' ^' Let us examine, in fact, what is passing before the cor- 
rectional tribunals where the judges only give sentence, as in 
our tribunals. We shall find in France the same severity as 
with us. Of 100 accused only 16 are acquitted. 

' ^^ Let us examine the tribunals of police simply, — ^the same 
severity : of 100 accused, only 14 are acquitted. The preceding 
will lead us then to the conclusion, that when 100 accused 
come before the tribunals, whether criminal or correctional, or 
simple police, 16 will be acquitted if they have to be dealt with 
by judges, and 35 if they have to be dealt with by a juiy.^ 

< Such were the conclusions I came to from the first statis- 
tical documents on crime which were published in France and 
Belgium. I did not then know that the following year would 
realize my conjectures in the most brilliant manner. The Revo- 
lution of 1830 detached Belgium from the kingdom of the 
Netherlands, and gave it the institution of the jury. Imme- 
diately the acquittals took the same course as in France. 

* The chances of acquittal for one accused were then doubled 
in Belgium by the sole fact of the institution of the jury ; and of 
100 accused, 16 who would have been condemned by the system 
in operation anterior to 1830, were returned to society. Is 
this a benefit ! is it an evil ! I confine myself to giving over 
this remarkable fact to the meditation of the legisbtor.^ 
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Qualifications of Common Jurors, and Exemptions from, 

serving on Juries in EngjUind. 



Stat. 6 Geo. IV. c. 50, §§ 1, 2 enacts : 

* ^HAT every man except as hereinafter excepted between 
-^ the ages of twenty-one years and sixty years residing in 
any county in England, who shaU have in his own name or in 
trust for him within the same county ten pounds for the year 
above reprizes in lands or tenements, whether of freehold, copy- 
hold, or customary tenure, or of ancient demesne, or in rents 
issuing out of any such lands or tenements, or in such lands, 
tenements, and rents taken together in fee simple, fee tail, or 
for the life of himself or some other person, or who shall have 
within the same county twenty pounds by the year above 
reprizes in lands or tenements held by lease or leases for the 
absolute term of twenty-one years or some longer term, or for 
any term of years determinable upon any life or lives, or who 
being a householder shall be rated or assessed to the poor rate, 
or to the inhabited house duty in the county of Middlesex on a 
value of not less than thirty pounds, or in any other county 
on a value of not less than twenty pounds, or who shall occupy 
a house containing not less than fifteen windows, shall be 
qualified and shall be liable to serve on juries for the trial of 
all issues joined in any of the King^s Courts of Record at West- 
minster, and in the superior courts, both civil and criminal, of 
the three counties palatine, and in all courts of assize, nisi 
prius, oyer and terminer, and gaol delivery, such issues being 
respectively triable in the county in which every man so quali- 
fied respectively shall reside, and shall also be qualified and 
liable to serve on grand juries in courts of sessions of the 
peace, and on petty juries for the trial of all issues joined in 



APPENDIX V. 463 

such courts of session of the peace and triable in the county, 
riding, or division in which every man so qualified respectively 
shall reside, and that every man (except as hereinafter ex- 
cepted), being between the aforesaid ages, residing in any county 
in Wales, and being there qualified to the extent of three-fifths 
of any of the foregoing qualifications, shall be qualified and shall 
be liable to serve on juries for the trial of all issues joined 
in the courts of great sessions, and on grand juries in courts of 
sessions of the peace, and on petty juries for the trial of all 
issues joined in such courts of sessions of the peace in every 
county of Wales in which every man so qualified as last afore- 
said respectively shall reside. 

II. * Provided always that all peers, all judges of the Eling^s 
Courts of Record at Westminster, and of the courts of great 
session in Wales, all clergymen in holy orders, all priests of 
the Soman Catholic faith who shall have duly taken and sub- 
scribed the oaths and declarations required by law, all persons 
who shall teach or preach to any congregation of protestant dis- 
senters whose place of meeting is duly registered, and who shall 
follow no secular occupation except that of a schoolmaster, and 
producing a certificate of some justice of the peace of their 
having taken the oaths and subscribed the declaration required 
by law, all Serjeants and barristers at law actually practising, 
all members of the society of doctors of law and advocates 
of civil law actually practising, all attorneys, solicitors, and 
proctors duly admitted in any court of law or equity, or of 
ecclesiastical or admiralty jurisdiction, in which attorneys, 
solicitors, and proctors have usually been admitted, actually 
practising, and have duly taken out their annual certificates, 
all officers of any such courts actually exercising the duties of 
their respective offices, aU coroners, gaolers, and keepers of 
houses of correction, all members and licentiates of the Boyal 
College of Physicians in London actually practising, all sur- 
geons being members of the Boyal College of Surgeons in 
London, Edinburgh, or Dublin, and actually practising, all 
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officers in his majesty'^s navy or army on full pay, aO [hIoU 
licensed by the Trinity House of Deptford, Stroud, Kingston 
upon Hull, or Newcastle upon Tyne, and all masters of yesseb 
in the buoy and light service employed by either of these cor- 
porations, and all pilots licensed by the lord warden of the 
Cinque Ports, or under any act of parliament or charter for 
the regulation of pilots of any other port, all the household 
servants of his majesty, his heirs and successors, all officers 
of customs and excise, all sheri&^ officers, high constables, 
and parish clerks, shall be and are hereby absolutdy freed 
and exempted from being returned, and from serving upon any 
juries or inquests whatsoever, and shall not be inserted in the 
lists to be prepared by virtue of this act as hereinafter men- 
tioned; provided also that all persons exempt from serving upon 
juries in any courts aforesaid, by virtue of any prescription, 
charter, grant, or writ, shall continue to have and enjoy such 
exemption in as ample a manner as before the passing of 
this act, and shall not be inserted in the lists hereinafter 
mentioned/ 



INDEX. 



A. 



Afforoementof jury, 127 

Althing, 32 

Americay juiy in, 340 

Anglo-Saxons, jnry unknown to, 
64,55; tribunals of, 62 — 4; nu- 
merical dirisionsy how main- 
tained, 65; witnesses amongst, 
84 — 91 ; publicity of proceed- 
ings, 86 

Arimannen, 22, 42 

Asega, 26 

Assise of Henry XL, 122 ; its ori- 
gin, 133—6; its subsequent 
histoiy, 136 — 9; difference be- 
tween oMisa and /urota, 14(>— 9. 

Assisa rertitur in juratam, 139. 

Assises de Jerusalem, 114, 115 

Atworen ah, 29, 79 

Attaints, originally in nature of 
new trial, 181; punishment by, 
183 

B. 

Battle, trial by, 96 
Belgium, jury in, 363 
Boni Homines, 42, 45 
Bot,58 
Borh, 60 
Burhgemote, 64 

C. 

Capitula Gorons, 198 
Challenges in ciril trials, 175 — 180; 
in criminal, 230—2 

T.J, 



Chambre de la Toumelle, 256 

Compurgators amonpt the An. 
glo-Sazons, 73— 83; their usual 
number, 76; difference between 
them and a jury, 83 ; instance 
of suit decided by, 100 — ^3 

Conquest, Norman, meaning of 
term, 93 — 4 

Coroner, when jury returned by, 
172; Coroner^s jury, 225 

Corsnead, 81, 192 

Cour de cassation, 236 

Curia Regis, 98, 126, 133, 135 

Cyre-ath, 77, 78, 167 

D. 

De Medietate Linguse jury, 228 
Dicasts of Athens, 8, 163 
Dmg, 41 
Dingmfinner, 41 
Distringas, 170, 175 
Dumester, 300 

E. 

£alder-man, 64 
Echevin, 43 — 68 
EUsors, 160, 172 

F. 

Ftf, 67 

Fama publica, 193, 201 ; patriae, 

206, 216, 227 
Fausser la Court, 119, 184 
Forath or Vorath, 79 
Folgarii, 65 

H H 
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INDEX. 



France, trial by jury in, 346 ; no 
grand jury in, 348 ; question of 
civil jury considered and re- 
jected, 362; want of self-go- 
Temment in, 361, 419 

Frank-pledge, syBtem of, 63 

Fri«borh, 56, 59, 60, 96 

FroBta-thing, 18 

G. 

Oau, 5, 8, 38, 112 

Gemot, 39, 67, 68, 91 

GenoTa, trial by jury in, 364 

Gerefa, 39, 63 

Germany, system of criminal pro- 
cedure in, 366; introduction 
of trial by jury in, 382 

Godi, Icelandic, 32 

Graf, 38, 39 

Gr&gas, 31 

Grand Coutumier, 5, 209 

Grand Assise. See Assise. 

Grand EnquSte, 212, 213 

Grand Jury, 215 ; its use consi- 
dered, 222; does not exist on 
Continent, 348. 

Greece, jury in, 363 

Gula-thing, 18, 19, 21 

H. 

Hallmotes, Anglo-Saxon, 110 
Hlaford, 75, 80 
Hundred Court, 63 
Hundredors, 88, 178 

L 

Iceland, legal tribunals in, 32 
Issues for jury trial in Scotland, 
317 ; forms of, 319, 320 

J. 

Jefferies, Chief Justice, his con- 
duct at trial of Mrs. Lisle, 
404 — 6 



Jersey, trial by jury in, 208 

Judex Qusestionis, 12 

Judices Pedanei, 46 

Judicium Parium, not trial by jury, 
108, 111, 240, 300; applies to 
members of feudal and county 
courts, 113 

Jurata, its origin and nature, 140 — 
143; jurata patriss. 111, 142, 
198, 216 

Jurors, originally mere witnesses, 
126, 128 ; gradually ceased to 
be so, 150-^155 ; fluctuations 
in numbers of, 131 — 132; per- 
sonal knowledge originally re- 
quired, 158 — 163; might gire 
verdict upon their own know- 
ledge against eridence of wit- 
nesses, 165; change in this 
respect, 166 ; disagreeing mino- 
rity punished, 241; kept sim 
eibo el potUf 243 

Jury, theories as to origin, 3 — 6 ; 
its proper functions, 8, 11 ; un- 
known to Anglo-Saxons, 54; 
not introduced by William the 
Conqueror, 98; panel tam- 
pered with, 171 ; fined for tct* 
diet, 185; in criminal cases, 199; 
proper proylnce of, 259 ; powers 
of in cases of libel, 268 ; con- 
sidered as a political institu- 
tion, 418 ; advantages of jury 
in civil cases, 438, 443 

Jury de Medietate linguoB, 228 

Justiciars appointed, 97 



K. 



Kions-neffn, 29 

L. 

Lahmen, 67 
Landgericht, 38, 39 
Laugrettomen, 18 — 21 



INDEX. 
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Laadatores, 74 

Law and fact, 290 

Legitima purgatio, 200 

Lex Terra, 128 

Lex Seryilia, 175 

Libel, proYince of jury in, 268 — 
282; Fox's libel act, 278; Scotch 
term for indictment, 329 

Logman, 19, 21 

M. 
Miegas, 61 

Magna Carta, 109, 110 
Mallnm, 39 
Mansfield, Lord, his ruling in cases 

of Ubel, 269 
Manung, 84 
Marken, 38 

Milltes, 143, 214 ; Affendix, 451 
Missus, 51 

N&mbd in Sweden, 22, 24, 36 

Nefndarmen, 19 

New Trial in civil cases, 186, 188; 
question of, in cases of felony, 
233 

Nisi Prius, meaning of term, 169 

Non Liquet, 12 

Normans, legal changes intro- 
duced by, 96 ; examples of An- 
glo-Norman trials, 98 — 108 

Norse Thing, 8 

Not ProTen, rerdict of, 334 

O. 

Ordeal of three kinds, 80, 81 
Oath of Anglo-Saxon witnesses, 
89 

P. 
Pares. See Judicium Parium 
Pleadings, system of written, 296 
Portugal, jury in, 363 
Presentment, ancient mode of, 
193, 194 



Press, freedom of, 427 
Presumptions of guilt in old times 

conclusiye, 203 ; of law and fact, 

292 
Probi homines, 26, 108, 136, 226 

R. 

Rachinburgen, 8, 22, 40, 41, 44 

Recognitors of assize, 129 

Recusatio judicis, 176 

Regiam Majestatem, date and au- 
thenticity of book discussed, 
299 

Rim-ath, 77, 157 

Russell, Lord John, his yiew of 
utility of jury, 420, 432 

Russia, twelre sworn jurors in, 37 

S. 

Sachibaro, 40 
Sandemand, 27, 29, 30 
Sardinia, jury in, 365 
Scabini, 8, 12, 43—46, 68 
Scandinaria, so called 'juries* in, 

16,17 
Scir-gemot, 64 
Scotland, jury system in dyil cases, 

299 — 325; assize in criminal 

trial, 325 
Secta, 66, 113; mode of trial by, 

155 
Sheriflf, 169, 172 ; tampered with, 

424 
Six-hyndesmen, 73 
Special jury, earliest notice of,l73; 

form of striking, 174; cost of, 

176 

T. 

Tales de circumstantibus, 172, 173 
Tenmannetale, 60 
Thane& acting as judges or ac- 
cusers, 67, 68 
Tingmssnd, 27 
Triers, 179, 180, 205, 267 
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U. 

Unanimitj of jury, ori^ of rale» 
238; reasonableneBS of role, 
245 — 258 ; not required in 
Scotland in criminal trials, 332; 
nor in France or elsewhere on 
Continent, 236 

United States, jary in, 340 

V. 

Venire fiftciaB, 148, 168, 170 



Verdict, originally nothing more 
than the conjoint testimonies 
the jory, 14; jury fined for, 
185 

Varthing, 31, 32 

Vorath, 79, 196 

W. 

Wapentake, doriraiion of woid, 63 
Wogild, 56, 60, 61, 73, 96 
Witan, 62 — 64 




THE END. 
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